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WARNING 


A person who wilfully or maliciously cuts, tears, 
defaces, disfigures or destroys a book, map, chart or 
picture deposited in a Public Library, Gallery, or Mu- 
seum, is punishable by a fine or imprisonment for a 
term not exceeding two months. 

—Criminal Code, Section 539. 


Bon, Be Gtacniis Ceri: 


é 


SSS. 


NOT TO BE TAKEN FROM THIS ROOM 


a = 


3 1383 


NOT 


oe > 


a 


i 
rh. 
. 


oe tre 7 


INDEX. 


Discipl ne Act 
Documentavy Evidence 
Wisheries Act. 31 Vie. Cayo G0 
| Comprist 193 Saweust Act | 
Dacumenbearvy Evidence 
Er einerarsto Bivibish Colrurlora 


cdo. NW Tevvibovies 
da. Priwnrce Edwarel {4 
do. Wlanibaba 


— Fishevies Ack. Revised Statutes 


Fishing; by Foveion Vessels eye i a ON ae 


Eishina Bounty Act 


Fy shervics Question tks hiskovy and that of 


Trealies in State A therewith 
Mishevy Bxhibits - Cabkaloortre 
Navioalsle Walkers aus meee cof 
Sawaiust Act 

Queen vs. Robertson 

Treaty of (818 

do, Washington (1871) 

ea clo. ( 1898) 
. veahy Avticles by WF WWhikehe \" 


Aniperial Despatches Ye. \? e Eveaty 1871, 
eview President Grant's Messaare 187 o. 


eee: 


ICU 


, a a ae ek 
eae ee pe Sal sh ee i yrinipalgie 2 
"We iy rs Le DS vi. ‘” ety pine ee q I re | - A py 


Pin. eh 
RE Chie, ¥ 
why rr 
. pl c 
1 . 
= 
} ¢ 
5 
\ 
_ ke 
‘ 
A: os . 
1 ‘ : bs 


_ 
‘ 
. 
‘ 4 
‘ 
. 
j 
« 
) > 
Ae Es 7 
i ‘ 
‘ ‘ 
‘ 
{ 
. 
-¢ 
a ia 
y +. ’ 
e/a j" Tey faa m ~ a 
“7 (et ae rere ee ’ s 
ew Vara Boa 


er aie by 
joe 


Pony ts 
WS Bt 
iar) ne 


F 


thd 


rd 
sh? 
" 
‘ 
' 
i 
¥ 
‘ 
es 
7) 
. a 
1 
‘ 
‘ 


Pane ae ofr) ah Fim Chg 
es ake be ; 


rd A ie its ix 
oa} La irs Ta) i i ¢ 
a y =f, PPS) WT 
Ot PE ey de a as 
ewe N ited phot 
‘1 uae? UJ is ' kh 
¢ iS 
‘ ‘Ba 
PI £6 ‘ 
; mk 
» ca i 


ety els 

Shed Bde at A Papestie 9, 

aa ry, Le 
. : 


‘5m 
*s 


Li 


sy * a” 
Wd: 


7 
he 
Hy 


yar 
Lay i. § 


: * 


4* 


DOMINION OF CANADA. 


HRY ACTS. 


Reguations of the Governor General in Council, adopted from time to time 
under these Acts, are printed separately for action in the different 
localities to which they apply, after publication in the Canada Gazette. 
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Hxcellent Majesty. 
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CHAP, 60, 


An Act for the regulation of Fishing and protection of 
Fisheries. 


[Assented to 22nd May, 1868 ] 


H® Majesty, by and with the advice and consent of the Preamble. 
Senate and House of Commons of Canada, enacts as 
follows :— 


FISHERY OFFICERS. 


1. The Governor may appoint Fishery Officers, whose Fishery 
powers and duties shall be defined by this Act and the Re- ec aloresto. bp 
gulations made under it, and by instructions from the “?? ; 
Department of Marine and Fisheries ; and every Officer so powers and 
appointed under oath of office, and instructed to exercise duties. 
magisterial powers, shall be ex-officio a Justice of the Peace 
for all the purposes of this Actand :the Regulations made 
under it, within the limits tor whiéh: he’is’appointed to act 
as such Fishery Officers?,* ° 5, 45,007 7, > 

2. Each Fishery Officer shall ta 


The onthe. ie. 


» 


ke and subscribe the follow- Oath of office. 
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“I. A. B., a Fishery Officer in and for the district described Form. 
‘‘In my appointment, do solemnly swear, that to the best of 
“my judgment I will faithfully, honestly and impartially 


“fulfil, execute and pertorm the office and duty of such 


“ Officer, according to the true intent and meaning of the 
“ Fisheries Act and Regulations, and in accordance with my 
“instructions. So help me God.” i 


FISHERY LEASES AND LICENSES. 


*. The Minister of Marine and Fisheries may, where the Fishery leases 
exclusive right of fishing does not already exist by law, and licenses. 
issue or authorize to be issued fishery leases and licenses for 


ss —aawerel, 
Corgi 152861 


If for more 
than nine 
years. 


As to right to 
use vacant 
public proper- 
ty for fishing 
purposes, and 
as to taking 
bait, &c. 


Proviso. 
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taking cod. 


Whales, &c., 
not to be 
killed by 
rockets or 
shells. 
Penalty. 


Sedentary 
fisheries not to 
be disturbed. 


Penalty. 
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fisheries and fishing wheresoever situated or carried on; but 
leases or licenses for any term exceeding nine years shall be 
issued only under authority of an Order of the Governor in 
Council. 


DEEP SEA FISHERIES. 


3. Every subject of Her Majesty may use vacant public 
property, such as by law is common and accessory to public 
rights of fishery and navigation, for the purposes of landing, 
salting, curing and drying fish, and may cut wood thereon 
for such purposes, and no other person shall occupy the 
same station unless it shall have been abandoned by the 
first occupant for twelve consecutive months ; and at the 
expiration of that period any new. occupier shall pay the 
value of flakes and stages, and other property thereon of 
which he may take possession, or the buildings and improve- 
ments may be removed by the original owner; and all 
subjects of Her Majesty may take bait or fish in any of the 
harbours or roadsteads, creeks or rivers, subject always, and 
in every case, to the provisions of this Act as affects the leas- 
ing or licensing of fisheries and fishing stations ; but no pro- 
perty leased or licensed shall be deemed vacant. 


COD FISHERY. - 


4. No one shall use mackerel, herring or caplin seines for 
taking codfish, and no codfish seine shall be of a less sized 
mesh than four inches in extension in the arms, and three 
inches in the bunt or bottom of the seine. 


least three: months, ‘and ‘not excéeding six months, imprison- 
ment in défdult of payment: ‘<< ccos eee ee | 


SEAL FISHERY. 


G6. During the time of fishing for seals no one shall, with 
boat or yessel, knowingly or wilfully, disturb, impede or 
injure any sedentary seal fishery, nor prevent, hinder, or 
frighten the shoals of seals coming into such fishery, under 
a penalty not to exceed sixty dollars for each offence, or im- 
prisonment in default of payment not exceeding one month: 
the defendant, being also liable for damages, to be adjudged 
by any Fishery Officer or other magistrate before whom. the 
injured party may complain : 
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2. Disputes between occupiers of seal fisheries concerning Disputes as to 
limits and the mode of fishing or setting nets, shall be Sa! Bsheres, 
decided summarily by any Fishery Officer or other magis- 
trate, on the report of arbitrators, and any damages assessed 
or accrued, or that may afterwards arise out of a repetition 
or continuance of the difficulty ordered to be remedied, may 
be levied under the warrant of any Fishery Officer or other 
magistrate. 


SALMON FISHERY. 


7. Salmon shall not be fished for, caught or killed, Close season 
between the thirty-first day of July and the first day of S70" 
May, in the Provinces of Ontario and Quebec, and in the 
River Restigouche, and between the fifteenth day of 
August, and the first day of March in the Province of New 
Brunswick; Provided always, that it shall be lawful to fish Proviso as 
for, catch and kill salmon with arod and line, in the manner (2/9 Sutlace 
known as fly surface fishing, between the thirtieth day of ri 
April and the thirty-first day of August, in the Provinces of 
Ontario and Quebec, and between the first day of March 
and the fifteenth day of September, in the Province of New 
Brunswick : | 


2. Salmon shall not be fished for, caught or killed in the In Nova 
Province of Nova Scotia, save as provided and authorized °°" 
by the laws now in force in that Province : 


3. Foul or unclean salmon shall not beat any time caught Foul Salmon. 
or killed : . ; 


4, Salmon fry, parr and smolt, shall not be at any time Fry, parr, or 
fished for, caught or killed, and no salmon or grilse of less fing’ © 
weight than three pounds shall be caught or killed; but 
where caught by accident in nets lawfully used for other 
fish, they shall be liberated alive at the cost and risk of the 
owner of the fishery, on whom shall, in every case, devolve 
the proof of such actual liberation: 

5. Meshes of nets used for capturing salmon, shall be at Sizeof meshes 
least five inches in extension, and nothing shall be done to pes. 
practically diminish or nullify their size: 


6. The use of nets or other apparatus which capture salmon Use of me 
shall, except in the Provinces of Nova Scotia and New “* ee 
Burnswick, be confined to tidal waters, and any Fishery 
Officer may determine the length and place of each net or 
other apparatus used in any of the waters of the Dominion ; 
provided that nothing contained in this section shall prevent Proviso ak to 
the use of nets for catching salmon in the lakes of the Pro- Shae tee 
vince of Ontario, nor preclude the Minister from authorizing, 
by special fishery licenses or leases, the capture of salmon 
by nets in fresh water streams: 
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Boundaries of 7. The Minister, or any Fishery Officer authorized to such 
estuary tish- effect, shall have power to define the tidal boundary of | 
defined. estuary fishing for the purposes of this Act; and above the 
fone Dabore actual limit so to be laid down, it shall be unlawful, with- 
mits, except out the special fishery lease or license above provided for, to 
witharod fish forsalmon, except with a rod and line, in the manner 
and lines Se. 1 own as fly surface fishing, under a penalty not to exceed. 

one hundred dollars, and imprisonment in default-of pay- 


ment for any term not exceeding two months: 


Distance oF 8. All nets, or other lawful appliances which capture 
A “Pp salmon, shall be placed at distances of not less than two 


hundred and fifty yards apart, without intermediate fishing 
materials ofany kind being set or used in and about an 
other part of the stream ; and drifting for salmon shall be 
illegal : 


Further diss 9. Any Fishery Officer may prescribe either in writing or 
breseribeg, Orally on sight, if deemed necessary, a further distance apart 
to be left between salmon nets, or other fishing apparatus, 


and their dimensions and extension; but gill or float nets 


Proviso. shall not be used to lengthen, extend or enlarge any other 
kind of fishery : 

‘ppgeeeeas 10. No salmon shall be captured within two hundred 
yards of the mouth of any tributary, creek or stream which 
salmon frequent to spawn : 

Mode of 


a Atlee: 11. Except in the manner known as fly surface fishing 
tain places. With a rod and line, salmon shall not be fished for, caught or 


killed by any artificial pass or salmon leap, nor in any pool 
where salmon spawn: 


Aang 12. Except under the authority and for the special pur- 
pose provided for in this Act, no one shall take, buy, sell, 


destroy, use or possess any salmon roe, nor injure any 
spawning bed. 


LAKE AND RIVER TROUT FISHERY. 


PR pi csedt shallot be lawful to fish for, catch or kill any kind 
waysandat of trout (or “lunge ”) in any way whatever between the first 
cersain sea-_ day of October and the first day of January ; and no one 
shall, at any time, fish for, catch or kill trout by other means 
than angling by hand with hook and line, in any inland 
lake, river or stream, except in tidal waters ; Provided always, 


Proviso. that as affecting the waters of the Province of Ontario, such 
Speckled. Ba ee shall apply only to the kind known as “ speckled 


Bree on Seo R EN othing in the above clause shall prevent the use of 
for bait, &c. small sized trout for the bond fide purpose of baiting traps, 
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nor affect the taking and using the same by fishermen as 
bait for codfishing in tidal waters, nor subject them to 
penalty if by accident in bond fide fishing for herrings or 
pear ae by means of nets, trout shall become enclosed or 
taken. 


WHITE-FISH AND SALMON TROUT FISHERY. 


%. It shall not be lawful to fish for or catch white-fish in Close season 
any manner between the nineteenth day of November and 'F White fish. 
the first day of December, nor by means of any kind of seine, 
between the thirtieth day of May and the first day of 
August, in the Province of Ontario, or between the thirty- 
first day of July and the first day of December in the Pro- 
vince of Quebec, nor shall the fry of the same be at any time 
destroyed. 


2. Gill nets for catching salmon trout or white-fish, shal] Gill nets. 
have meshes of at least five inches extension measure > and 
gill nets shall not be set within two miles of any seining 
ground : 


3. Seines for catching white-fish shall have meshes of not Seines. 
less than four inches extension measure. 


BASS AND PICKEREL FISHERY. 


10. Close-seasons for bass, pike, pickerel (dorée), maskin- Close season. 
ongé and other fish, may be fixed by the Governor in Coun- 
cil to suit different localities. 


POSSESSION OF FISH. 


Ei. No one shall, without lawful excuse, the proof eu RTC U ES 
of which shall devolve wholly on the party charged, buy, py, 302," 
sell or possess any fish named in this Act, or parts thereof, season. 
caught or killed during seasons when and by means 


whereof catching or killing the same is prohibited by law: 


2. It shall be the duty of every customs officer, excise Certain offi- 
officer, police officer or constable, clerk of a market or other aah CewEa 
party in charge of any market place in any Village, town or for sale in 
city, to seize and forfeit on view to his own proper use, or ©08¢ season. 
gut, any fish enumerated in this act, caught or killed during 
prohibited seasons, or which appears to have been killed by 
unlawful means ; but every such seizure and appropriation, And report 
with the date, place and circumstance thereof, shall be duly the same. 
reported together with the name, residence and calling of 
the person in whose possession such fish was found, to the 
Fishery Officer having jurisdiction over the district within 
which such seizure, forfeiture and appropriation have taken 
place. 


To be made 
where and in 
such manner 
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determine. 


Penalty for 
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tion. 
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CONSTRUCTION OF FISHWAYS. 


12. Every dam, slide, or other obstruction across or in 
any stream where the Minister may determine it to be 
necessary for the public interest that a fish-pass should exist, 
shall be provided by the owner or occupier with a durable 
and efficient fishway, to be maintained in practical and 
effective condition, in whatever place and of whatever form 
and capacity will admit of the passage of fish through the 
same, (which place, form and capacity any Fishery Officer 
may, by written notice, determine) under a penalty of four 
dollars for each day during which any such obstruction 
remains unprovided with a fishway, after three days’ notice 
in writing to the owner or occupier thereof: 


2. Fishways shall be kept open and unobstructed and be 
supplied with a sufficient quantity of water to fulfil the 
purposes of this enactment, during such times as may be 
required by any Fishery Officer: 


8. The Minister may authorize the payment of one-half of 
the expenses incurred by such owner or occupier in con- 
structing and maintaining any fishway : 


4. Should it be expedient to procure the construction of 
any fishway pending proceedings against any owner or 
occupier for the penalty imposed by this Act, the Minister 
may give directions to make and complete the same forth- 


-with, and to enter upon the premises with the necessary | 


workmen, means and materials, and may recover from the 
owner or occupier the whole expense so incurred by action 
before any competent tribunal : 


5. No person shall injure or obstruct any fishway, nor do 
anything to deter or hinder fish from entering and ascend- 
ing or descending the same, nor injure or obstruct any 
authorized barrier. | 


GENERAL PROHIBITIONS. 


1%. Whosoever fishes for, takes, catches or kills fish in 
any water, or along any beach, or within any fishery limits 
described in any lease or license, or places, uses, draws or 
sets therein any fishing gear or apparatus, except by permis- 
sion of the occupant under such lease or license for the 
time being, or disturbs or injures any fishery, shall incur a 
penalty not exceeding one hundred dollars with costs, or 
Imprisonment not exceeding two months, and the forfeiture 
of fishing apparatus so used, and all fish taken or caught ; 
and any Fishery Officer or any such lessee or licensee may, 
upon his own view, forthwith seize and remove any net or 
apparatus so used in trespass, to be afterwards dealt with 
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according to law: Provided always, that the occupation of Proviso:as to 
any fishing station or waters so leased or licensed for the Srolice e . 
express purpose of net fishing shall not interfere with the 
taking of bait used for codfishing, nor prevent angling for 


other purposes than those of trade and commerce : 


2. Seines, nets or other fishing apparatus, shall not be set Navigation 
in such a manner or in such places as to obstruct the navi- 2o1,0.9° 
gation with boats and vessels; and no boats or vessels shall 
be permitted to destroy or wantonly injure in any way, any 


seines, nets or other fishing apparatus lawfully set : 


8. Stakes or other timber placed for fishing purposes in Stakes to be 
any water shall be removed by the user within forty-eight remo: 
hours after last using the same, orat the expiry of the fish- 
ing season: | 


4, The main channel or course of any stream shall not be Main chan- 
obstructed by any nets or other fishing apparatus ; and one- Dee eae 
third of the course of any river or stream, and not less than 
two-thirds of the main channel at low tide, in every tidal 
stream shall always be left open, and no kind of fishing ap- 
paratus or material shall be used or placed therein ; pro- Proviso: as to 
vided that weirs used exclusively for catching eels, and the SoLuateiEs 
usage of mill-dams for catching eels, shall be subject to 1n- 
terference only in cases where, and at times when, they 
injure other fisheries, or by completely barring any passage, 
shall deprive other weirs of a share in the run of eels; and 
such place, time and circumstances may be determined by 
any Fishery Officer: 


5. No net or other device shall be so used as entirely to Nonet, &c., 
to obstruct 
obstruct the passage of fish to and from any of the Water's entirely the 
of the Dominion by any of the ordinary channels connecting passage of 
such waters, or debar their passage to and from accustomed ~~ 


resorts for spawning and increasing their species : 


6. The catching, killing or molesting of fish when pass- Killing feb at 
ing or attempting to pass through any fishway, or fish-pass, forbidden. 
or in surmounting any obstacle or leaps—the use of any in- 
vention to catch, kill or molest fish in the mill-heads and 


water-courses appurtenant thereto, are hereby forbidden : 


4. Bag-nets and trap-nets and fish-pounds are prohibited, ett ae 
except under special licenses for capturing deep-sea fishes a 
other than salmon : 


8. It shall not be lawful to fish for, catch or kill salmon, ile bel to be 
° ° , . : er- 
trout (or “Iunge”) of any kind, maskinongé, winnoniche, bass, tain ways. 
bar-fish, pickerel, white-fish, herring or shad by means 0 
spear, grapnel hooks, negog or nishagans: Provided, the 
Minister may appropriate and license or lease certain waters 


Proviso: as 
to Indians. 


ss) 


Young of fish 
not to be 
taken. 


Seines for 
bar-fish. 


Distance 
between 
fisheries. 
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fisheries with 
box-traps. 
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Fish to be 
allowed free 
passage on 
Sunday. 
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in which certain Indians shall be allowed to catch fish for 
their own use in and at whatever manner and time are 


‘specified in the license or lease, and may permit spearing 


in certain localities : 


9. No person shall fish for, catch, kill, buy, sell or possess the 
young of any of the fish named in this Act, or in any Regu- 
lation or Regulations under it : 


10. Seines for bar-fish shall have meshes of not less than - 
three inches extension measure ; 


11. Fishery Officers may determine or prescribe the dis- 
tance between each and every fishery, and shall forthwith 
remove any fishery which the owner neglects or refuses to 
remove, and such owner shall be moreover liable for a breach 
of this Act, and for the cost and damages of removing the 
same : 


12. Every fascine fishery with a box-trap (coffre), instead 
of pound, shall have across the outside end of such box 
(cofre) a wire covering or a net work, the meshes of which 
shall be at least one inch square; but this shall not apply to 
eel wires during autumn: 


13. Nets or other fishing apparatus shall not be so used as 
to impede or divert the course of fish in any small rivers: 


14. From the time of low water nearest six of the clock in 
the evening on every Saturday, to the time of low water 
nearest six of the clock in the morning on every Monday, in 
tidal waters, and from six of the clock in the evening on 
every Saturday to six of the clock in the morning of the fol- 
lowing Monday, in fresh water,—seines, nets, or other 
apparatus used for catching fish shall be so raised or adapted. 
as to admit of the free passage of fish through, past, or out 
of the same, for the purpose of affording, a free pass from six 
of the clock on every Saturday evening to six of the clock 


on every following Monday morning ; and during this close 


And forfeited 
if then taken. 


Penalty for 
throwing 
overboard 
certain sub- 
stances pre- 
judicial to 
fisheries. 


time it shall be unlawful to catch fish by such means; and 
any fish so taken, caught or killed, together with the nets or 
other apparatus used, shall be dorfeited, in addition to the 
penalties imposed by this Act. 


INJURIES TO FISHING GROUNDS AND POLLUTION OF RIVERS. 


4. Whoever throws overboard ballast, coal, ashes, stones 
or other prejudicial or deleterious substances, in any river, 
harbour or roadstead, or any water where fishing is carried 
on, or throws overboard or lets fall upon any fishing bank 
or ground, or leaves, or deposits, or causes to be thrown, left, 
or deposited upon the shore, beach or bank of any water, or 


Tee 


upon the beach between high and low water mark, inside 

of any tidal estuary, or within two hundred yards of the 

mouth of any salmon river, remains or offals of fish, or of 

marine animals, or leaves decayed, or decaying fish in any 

net or other fishing apparatus, shall incur for any such 

offence a fine not exceeding one hundred dollars, or im- 
prisonment for not more than two months; and every person 

so doing, whether master or servant, and the master or 

owner of any vessel or boat from which such ballast, or 

offals or other prejudicial substance are thrown, shall sever- 

‘ally become liable for each offence : Provided always, that it proviso: as 
shall be lawful to bury such remains, or offals ashore, beyond eee ea 
high water mark, and at establishments situated inside of 
the mouth of rivers, for carrying on deep sea fisheries, to 

drop the same into perforated boxes or inclosures built upon 

the beach, or under stage-heads, in such manner as to pre- 

vent the same from being floated or drifted into the streams, 

or to dispose of them in such other manner as may be pre- 

scribed by any Fishery Officer : 


2. Lime, chemical substances or drugs, poisonous matter, Poisonous 
(liquid or solid), dead or decaying fish; or any other delete- elas 
rious substance, shall not be drawn into, or allowed to pass used. 
into, be left or remain in any water frequented by any of the 
kinds of fish mentioned in this Act; and saw-dust or mill- yy rapist 
rubbish shall not be drifted or thrown into any stream Saw-dust. 
trequented by fish, under a penalty not exceeding one hun- 
dred dollars: Provided always, that the Minister shall have Proviso: Min- 
power to exempt from the operation of this sub-section, exempt ony 
wholly or from any portion of the same, any stream or stream, &. 
streams in which he considers that its enforcement is not 


requisite for the public interest : 


3. Whoever at any time between the first day of June and Penalty for 
the thirtieth day of September, of any year, kindles, makes Kindling Ares 
or places any fire in or near any wood, trees, brushwood or places at cer- 

any wild or uncultivated land, at any place north of the ‘#2 times. 
River or Gulf of St. Lawrence, to the east or north of the - 
Saguenay River, or any of the islands below or to the east- 
ward of Red Island, within the said river or gulf, whereby 
the fire spreads or extends through standing trees, brush- 
wood or scrub, to a distance exceeding one arpent, shall, for 
such offence, incur a penalty not exceeding fifty dollars, and 
shall besides be responsible to the Crown, or whoever may 
be the owner of the land, for all damages occasioned by such 
fire: Provided, that nothing herein contained shall prevent a Gore ats 
proprietors or those having licenses to cut timber or wood Gearanse 
from burning the wood, trees or brushwood on their own 
land, or otherwise using fire to clear their lands without 
injury or prejudice to their neighbours. 


Waters may 
be set apart 
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MISCELLANEOUS PROVISIONS. 


15. The Minister may authorize to be set apart, and to 


for the propa- be leased, any river or other water for the natural or artificial 


gatioa of fish. 
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oyster beds. 
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propagation of fish; and any person who wilfully destroys 

or injures any place set apart or used for the propagation of 

fish or fishes therein, without written permission from a 

Fishery Officer, or from the holder under lease or license, or 

uses therein any fishing light or otherimplement for fishing, 

during the period for which such waters are set apart, shall. 
incur a fine not exceeding two hundred dollars, or in default 

of payment, shall be imprisoned for not more than four 

months: 


2. Nothing contained in this Act shall preclude the grant- 
ing by the Minister of written permission to obtain fish and 
fish spawn, for purposes of stocking or artificial breeding, or 
for scientific purposes : 7 , 


8. Lessees or licensees of fisheries shall have no claim to 
renewal of leases or licenses, if in arrears of rent or percent- 
age, during four months after the same is due, and any 
lessee or licensee convicted of an infraction of this Act, or 
any Regulation or Regulations under it, shall be liable to 
forfeit his: lease or license: 


4. Special licenses and leases for any term of years may be 


‘eranted to any party or parties who may wish to plant or 


form oyster beds in any of the bays, inlets, harbours, creeks 
or rivers, or between any of the islands on the coast of 
Canada: and the holder of any such lease or license shall have 
the exclusive right to oysters produced or found on the beds, 
within the limits of such license, for the term of such lease: 


5. The Minister may authorize to be expended annually 
any sum appropriated by Parliament, for the formation of 
oyster beds in various waters and places found adapted for 
that purpose, and transplanting oysters, and towards re- 
stocking exhausted fisheries by natural or artificial means, 
and to improve streams where natural obstructions exist, and 
may authorize the construction, erection or placing of any 
artificial barrier or grating in any stream or river, or in any 
watercourse, and in the channels or beds thereof: 


6. With a view to protect the oyster bedsin different 
parts of the bays and coasts of the Dominion, it shall not be 
lawful for any person to take oysters, orin any way to injure 
or disturb such oyster beds, except during times and on 
terms permitted by Regulation or Regulations under this 
Act, under a penalty of not more than one hundred dollars 
nor less than forty dollars together with the forfeiture of the 
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vessel and all the apparatus employed therein ; and in default 
of payment, the party convicted shall be imprisoned for 
not less than one month, nor more than two months: 


7. Shell-fish fisheries shall be subject to the provisions of Shell-fish 
this Act, and any Regulation or Regulations to be made Be eee 
under it. 


FINES AND FORFEITURES. 


16. Except for offences to which penalties are already Penalty in 
attached, each and every offender against the provisions of Fi Crea 
this Act, or the Regulations under it, shall for each offence Provided. 
incur a fine of not more than twenty dollars, besides all 
costs; and in default of payment of each fine, shall be im- 
prisoned in each case for not less than eight days, and not 
exceeding one month : Provided, whenever it shall appear Proviso: dis- 
to the satisfaction of the convicting magistrate, that the DOES aye 
offence has been committed in ignorance of the law; and tain cases. 
that because of the poverty of the defendant, the penalty im- 
posed would be oppressive, a discretionary power may be 
exercised: and any Fishery Officer or other magistrate may 
grant a warrant of distress for the amount of fine and costs 
imposed in any case: — 


2. The contravention on any day of any of the provisions Separate 
of this Act, or of any Regulation made under it, shall con- Oren dave 
stitute a separate offence, and may be punished accordingly : 


8. Should any defendant have goods and chattels whereon Distress for 
the costs may be levied, the complainant may distrain for the °°" °* 
amount under warrant by any Fishery Officer, or other 
magistrate, notwithstanding the imprisonment of the party 
convicted and fined : 


4. All materials, implements or appliances used, and all SS, of 
fish had in contravention to this Act or any Regulation or }. contraven- 
Regulations under it, shall be confiscated to Her Majesty, and tion of this 
may be seized and confiscated on view by any Fishery ane 
Officer, or taken and removed by any person for delivery to 
any magistrate, and the proceeds of disposal thereof may be 


applied towards defraying expenses under this Act: 


5. One moiety of every fine or penalty levied by virtue of eget ae 
this Act, shall belong to Her Majesty, and the remaining niary peaal- 
half thereof shall be paid to the prosecutor, together with “°* 
the costs taxed to him for attendance as a witness or other- 


wise: 


How to be 
applied. 


6.. Her Majesty’s share of each fine or penalty and all pro- 
ceeds derived from the sale of confiscated articles under this 
Act, shall be paid to the Receiver General through the De- 


Appeal to 
Minister. 


Before whom 
tobesued for. 


Service of 
Summons, &c. 


Proviso: for 
cases not 
admitting 
delay. 


Limitation 
of suits. 


Who shall be 
liable. 


_ No quashing 
for want of 
Form, &c. 


Fishery officer 
may convict 
on view. 
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partment of Marine and Fisheries, and be applied towards 
the expenses incurred for the protection of Hisheries: and 
persons aggrieved by any such conviction may appeal by 
petition to the Minister, who shall have power to remit fines’ 
and restore forfeitures under this Act. 


MODE OF RECOVERY. 


¥7. Hach penalty or forfeiture imposed by this Act, or 
Regulations made under it, may be recovered, on parole 
complaint, before any Fishery Officer, stipendiary or other 
magistrate, in a summary manner on the oath of one credible 
witness : 


2. Three days shall elapse between the service and the re- 
turn of summons to any defendant for the first five leagues, 
and one day move for each additional five leagues of the dis- 
tance between the place at which the summons is dated and 
the place of service: Provided that when it is expedient to 
proceed against a defendant without delay, any Fishery 
Officer or other magistrate may issue a summons, returnable 
immediately, to compel the defendant to appear before him 
forthwith, or may issue a warrant for the apprehension of 
such defendant simultaneously with the summons: 


3. Penalties incurred under this Act, or the Regulations 
made under it, shall be sued for within two years from the 
commission of the offence: 


4. When not otherwise specified, every proprietor or pro- 
prietress, owner, agent, tenant, occupier, .partner or person 
actually in charge, either as occupant or servant, shall be 
deemed to be jointly and severally liable for penalties or 
moneys recoverable under any of the provisions of this Act 
or any Regulation or Regulations under it: | 

5. No proceeding under this Act or under any Regulation 
or Regulations made under it shall be dismissed, and no 
conviction thereunder shall be quashed for want of form; 
nor shall any warrant of arrest or commitment be held void 
by reason of any defect therein, provided it is therein alleged 
that the party has been convicted and there is a good and 
valid conviction to sustain the same. | 


POWERS OF FISHERY OFFICERS AND OTHER MAGISTRATES. 


48. Any Fishery Officer or other magistrate may convict 
upon his own view of any of the offences, both as infractions 
and for non-compliance, punishable under the provisions of 
this Act; and shall remove, or cause to ba removed instantly 
and detain any materials illegally in use: 
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2. Any Fishery Officer or other magistrate may search, or May cause 
shall grant a warrant to have searched, any vessel or place S¢zch to be 
where there is cause to believe that any fish taken in contra- 
vention of this Act, or anything used in violation thereof, 
may be concealed : 


3. When any offence under this Act is committed in, upon In whatlocal- 
or hear any water forming the boundary between different Ae Weenie: 
counties or districts, or fishery districts, such offence may be 
prosecuted before any magistrate in either of such counties 
or districts, or before the Fishery Officer for either contiguous 
fishery district: 


4. In the discharge of his duties any Fishery Officer, or Right of Fish- 
any other person by him accompanied or authorized to such hanes 2 
effect, may enter upon and pass through or over private lands. 


property without being liable for trespass : 


5. Disputes between parties relative to fishing limits or ui is as to 
claims to fishery stations, or position and usage of nets and ?°UnCares. 


other fishing apparatus, shall be settled by the local Fishery 
Officer : 


6. Gurry-grounds may be designated or defined by any Gurry- 
Fishery Officer : grounds. 


7, Any Fishery Officer, stipendiary magistrate, or commis- Certain Offi- 
sioned officer of Her Majesty’s Navy. on board of any vessel (re ia the 
belonging to or chartered by the Canadian Government, British Navy 
employed in the service of protecting fisheries, and each ete cen 
commissioned officer of Her Majesty’s Navy serving on board érs under this 
of any vessel cruising and being in the waters, harbours or At: 
ports of Canada, for the purpose of affording protection to 
Her Majesty’s subjects engaged in the fisheries, and to % 
enforce any laws relating to such fisheries, shall exercise 
magisterial powers in all the waters, harbours or ports, and 
on all the coasts of the Dominion of Canada where for the 
time being and for the purposes above decribed they are so 
engaged, without property qualification, and without taking 
any oath of office: 


8. Seizures made by any Fishery Officer, Stipendiary ae ce om 


Magistrate or Naval Officer, so acting as aforesaid, may be with. 
taken for disposal to the nearest or most convenient port 
where there shall reside any revenue officer or other public 
officer empowered to dispose of the case: 


9. Whenever it may be impracticable for any Fishery Powers of 
- . . + F .” Fishery Offi- 
Officer, Stipendiary Magistrate or Naval Officer acting 1N cer, &e., for 


such capacity, to cause any prisoner or prisoners to be con- fae Shear ly 
veyed to, and committed to the nearest common gaol, he when he can- 


not convey 
them to gaol. 


Where the 
offence shall 
be held to 
have been 
committed. 


Governor in 
Council may 
make fishery 
regulations. 
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thereby vary 
certain provi- 
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shall have power to detain him or them on board of the 
vessel, or transfer him or them to another vessel for convey- 
ance and delivery at the most convenient place, and with all 
convenient despatch, where he or they can be duly committed 
into the custody of the Sheriff or other officer of the county 
or district in which the common gaol 1s situated, to which 
he or they shall be ordered to be committed; and until such 
prisoner or prisoners shall be so delivered into the immediate 
custody of any sheriff or Gaoler, the Fishery Officer, Stipen- 
diary Magistrate or Naval Officer having him or them in 
charge, shall have in all parts through which it may be 
necessary to convey any prisoner or prisoners, the same 
authority and power over and in regard to such person or 
persons and to command the aid of any of Her Majesty’s 
subjects in preventing his or their escape, or in retaking him 
or them in case of escape, as any county or district sheriff or 
peace officer would have while lawfully conveying a prisoner 
from one part to another of his own district : 


10. The offence for which any person or persons may be 
so committed to any common gaol shall always be held to» 
have taken place inthe county or district to the common 
gaol of which the commitment has been actually made. 


FISHERY REGULATIONS. 


19. The Governorin Council may, from time to time, make, 
and from time to time vary, amend or alter, all and every 
such Regulation or Regulations as shall be found necessary 
or deemed expedient for the better management and regula- 
tion of the sea-coast and inland fisheries, to prevent or remedy 
the obstruction or pollution of streams, to regulate and pre- 
vent fishing, to prohibit the destruction of fish and to forbid 
fishing except under authority of leases or licenses,—every of 
which Regulations shall have the same force and eflect as if 
herein contained and enacted, notwithstanding that such 
Regulations may extend, vary or alter any of the provisions 
ofthis Act respecting the places or modes of fishing, or the 
terms specified as prohibited or close seasons, and may fix 
such other modes, times or places as may be deemed by the 
Governor in Council to be adapted to different localities, or 
may be thought otherwise expedient : 


2. The publication of such Regulations in the Canada 
Gazette, shall be sufficient notice to give legal effect to the 
same; and the production of a copy of a paper purporting 
to be the “ Canada Gazette,” and containing any such hegu- 
lation or Regulations, shall be admitted as full and sufficient 
evidence of the same in all courts of law or equity in 
Canada : 
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3. Every offence against any Regulation or Regulations ee 
made under this Act may be stated as in contravention of against this 
Act. 


the Fisheries Act. 


PROVINCIAL ACTS AND REGULATIONS REPEALED OR 
CONTINOED. 


20. The following Acts and parts of Acts are hereby Acts and 
* parts of Acts 
repealed Soyer repealed. 


The Act passed by the legislature of the late Province of Can, 29 V., 
Canada (29 Vict., Chap. 11) intituled “An Act to amend chapter © 
sixty-two of the Consolidated Statutes of Canada, and to pro- 
vide for the better regulations of Fishing and protection of 
Fisheries,” and also the several sections of the said sixty-second 
chapter of the Consolidated Statutes of Canada therein 
excepted from repeal: Provided always, that the Regula- proviso : as 
tions of 7th May, 1859, adopted under chapter 62 of the said a heats Ae 
Consolidated Statutes of Canada, and relating to fisheries at ®™*"0"* 
and around the Magdalen Islands, and the Regulations of 
4th August, 1866, 9th August, 1866, and 26th April, 1867, 
adopted under the Statute 29 Victoria Chap. 11, shall con- 
tinue in force in the Provinces of Quebec and Ontario, until 
amended or superseded by other regulations under this Act: 


The Act passed by the legislature of the Province of New N. B.23 vi; 
Brunswick (23 Vict., Chap. 52) intituled “ An Act relating to * ©? 
the Fisheries of the County of Restigouche ”; 


The Act passed by the anid legislature (26 Vict., Chap. 6) Ny 26 Y., 
intituled “An Act relating to the Coast and River Fisheries” ai 


The Act passed by the said legislature (30 Vict., Chap. 14) N.B.30V., 
intituled “ An Act to encourage the formation of Oyster Beds” ; © 1+ 
but any Regulation or Regulations made under either of the’ p-ovisot aa 
three last mentioned Acts, and not inconsistent with the toregulations: 
provisions of the present Act, shall remain in force in the ™derit 
Province of New Brunswick until amended or superseded 
by Regulation or Regulations to be made under this Act, and 
shall be subject in every respect to the authority by this 
Act vested in the respective Fishery Officers appointed 
under this Act, who are hereby empowered to enforce the 
same. 


51. The following Acts shall continue in force in the Pro- Acts continu- 
vinces of New Brunswick and Nova Scotia :— ed in Nets 
An Act passed by the legislature of the Province of New \. Peuet. 
Brunswick (16 Vict., Chap. 69) intituled “An Act relating to’ 
the Coast Fisheries, and for the prevention of Illicit trade” ; 
60—2 
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N.S. Revised Chapter 94, Revised Statutes, third series, “ of the Coast and 
Stat. c 9% ee, Sea Fislieries,” as amended by subsequent Acts of the 
Proviso : cer- Legislature of Nova Scotia: Provided always, that such 
tain powers Fishery Officers as may be especially empowered in that 
under that 4 : rs 
Act maybe behalf by the Governor In Council, shall also exercise the 
gxereined by powers by the said recited Acts and chapter of Acts vested. 
‘Officers. in Revenue and other Officers, Sheriffs, Magistrates, and all 
penalties and forfeitures imposed under the same shall be 
‘paid over to the Receiver General through the Department 
of Marine and Fisheries to be applied towards the Fisheries 
Protection Service in like manner as other fines and confisca- 


tions under the present Act ; 


‘Same, c. 95 Chapter 95 of the Revised Statutes of Nova Scotia, third . 
series, “Of River Fisheries ;” 


N.8. 28 V., The Act (28 Vict., Chap. 35) intituled “An Act to amend 
ing Chapter 95 of the Revised Statutes, ° Of River Fisheries ;’” 


N.S. 29 V., The Act (29 Vict., Chap. 85) intituled “ An Act to amend 
sede Chapter 94 of the Revised Statutes ‘ Of the Coast and Deep 
Sea Fishertes ;” 


N. 8..29 V., The Act (29 Vict., Chap. 36) intituled “ An Act to amend 
oe. Chapter 95 of the Revised Statutes ‘ Of River Fisheries ;’” 


reek a And all Regulations adopted in pursuance of the said 
ene chapter of the said Revised Statutes or of the said Acts 


amending the same shall remain in force until amended or 
superseded by any Regulation or Regulations under this Act, 
Ero ere qurovided always, that the powers and duties in the above 
of powers named chapters and Acts devolving on the Governor in 
ae a said Council under the said Acts, shall vest in the Governor of © 
cts. ; : : . 
Canada in Council, and the powers and duties belonging to 
the General or Special Sessions, and the Grand Jury, shall, 
as effects the making of any Regulation or Regulations, 
order or orders, be vested in the Governor General in Coun- 
cil, and as affecting the appointment and control of Fishery 
a Inspectors or Wardens, and the declaring of exemptions, 
pishety may shall vest inthe Minister ; andany Fishery Officer or Officers 
perform cer- appointed under this Act shall fulfil the duties of Fishery 
tain duties. JTnspectors of Wardens, and exercise the functions which by 
the said above recited chapters and Acts attach to justices 
and sheriffs, for all the purposes of the aforesaid chapters and 
Acts or any such Regulation or Regulations; ) 


Aes) ben Each and every Fishery Officer shall also exercise the 
ercise powers POWer and perform the duty assigned to Commissioners or 
poder a Overseers of River Fisheries by the second section of Chap- 
*. 103, ~—« ter 108, of the Revised Statutes (third series) of the Pro- 

vince of Nova Scotia ; : 
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-2. All fines and penalties levied under the'several chap- 48 to penal- 
ters and Acts recited, or under any Regulation or Regula- weneaee ime 
tions referred to in the two next preceding sections, shall be 
' .disposable in the same manner as if imposed and levied 


under the present Act. 
FORMS OF PROCEDURE. 


2%. Forms of proceedings, Orders and Notices used Forms of 
re ; ; ; proceedings 
under this Act and Regulations, may for respective pro- under this 
cesses be in the forms prescribed in the Schedule hereunto Att. 
annexed, or in any other form; and in other respects the 
laws relating to summary convictions and orders, shall apply 


ito cases under this Act. 


24. This Act shall be known and cited as “ The Fisheries Short Title. 
Act.’ 


SCHEDULE A. 


Form of Complaint. 


Province of 
County (or District) of 
This day of aS 
To J.S.,, a Justice of the Peace 


for the said County (or District). 


A. B., of , complains that C. D. of , hath 
(state the offence briefly in any intelligible terms with the lime 
and place at which it was committed,) in contravention of the 
Fisheries Act ; Wherefore the complainant prays that judg- 
ment may be given against the said C. D., as by the said Act 
provided. 

(Signature) A. B. 


SCHEDULE B. 
Summons to Defendant. 


Province of 
County (or District) of 18 


‘To C. D., of , &e. 
Whereas complaint has (this day) been made before me 


that you (state the offence in the words of the complaint, or to 
60—24 
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the like effect) in contravention of the Fisheries Act: There- 
fore you are hereby commanded to come before me, at ¢ 
on the : day of 
, at o’clock in the 
to answer the said complaint and to be dealt with according 
to law. 


Witness my hand and seal, this dayoltenr clo 
bas he 
Justice of the Peace for ~ 
[L. 8.]: 
SCHEDULE C. 


Subpena toa Witness. 


Province of 
County (or District of 


To E. F., of &e. 


+ Whereas complaint has been made before me that C. D. did. 
(state the offence as in the Summons), and I am informed that 
you can give material evidence in the case: Therefore, you. 


are commanded to appear before me, at , on the 
day of , a o’clock 
in the , to testify what you know concern- 


ing the matter of the said complaint. 


Witness my hand and seal, this day of His 
J.8., 


(as in Summons.) 


SJ] 


Ex See 


SCHEDULE D. 


Form of Conviction. 


Province of 
County (or District) of 

Be it remembered, that on this day of 18 
at in the said County (or District), ©. D., of 
is convicted before me, for that he did, &c., (stating the offence 
briefly and the time and place where committed), in contrayen- 
tion of the Fisheries Act; And I adjudge the said C. D. to 
forfeit (and pay) the sum of (or mention the 
thing forfeited under this Act), to be applied according to law,. 


and also to pay A. B., (the complainant) the sum of 
for costs : 


> 
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(7 the penalty be not forthwith paid, add), and the said C. 
D. having failed to pay the said penalty and costs forthwith 
iter the said conviction, I adjudge him to be committed to 
and imprisoned in the Common Gaol of the County (or Dis- 
trict) of for the period of 


Witness my hand and seal, this day of , 18 
J.8., 


(as in summons.) 


(L.8.] 


SCHEDULE E. 


Form of Warrant of Commitment for non-payment of penalty 
or forfeiture and costs 


Province of ’ 
‘County (or District) of j 


To the Constable and Peace Officers of the County (or Dis- 
trict) of and the Keeper of the Common Gaol 
of the said County (or District), at 


Whereas C. D., of , was on the day 
of 18 , convicted before me, forthat he, &c. (as in con- 
viction), and I did thereupon adjudge the said C. D. to 
forfeit and pay to A. B., &c., (as im conviction); And 
whereas the said ©. D. hath not paid the said penalty or 
forfeiture and costs: Therefore, I command you, the said 
Constables and Peace Officers, or any of you, to convey the 
said C. D. to the Common Gaol for the 
of ,, at and deliver him to the 
keeper thereof with this warrant; and I command you the 
said keeper of the said Gool, to receive the said C.D. 
into your custody, and keep him safely imprisoned in the 


sald Gaol for the space of , and for 
‘So doing this shall be your sufficient warrant. 3 
Witness my hand and seal, this day of , 18 


a4 
(as tn summons.) 


[L.S. 
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3 8. Vide Cdh@ Ruse: 


An Act to amend “The Fisheries Act.” 
[Assented to 8th April, 1875.] 


ER Majesty, by and with the advice and consent of 
the Senate and House of Commons of Canada, enacts as 
follows :— 


Sabs. 1 of s. 1. The first sub-section of the seventh section of the Act 


7, of 31 V., 
{ 60, repealed. 


E , LINO ELE SEDER EUST ME RAT WE is iste SF aah, 


Olose season 
for Salmon. 


Proviso as to 
fly fishing. 


Subs. 2 re- 
pealed. 


Repeal of part 
of 31 V.,c¢. 60, 
continuing 
Acts hereby 
repealed. 


passed in the thirty-first year of Her Majesty’s reign, and 
known as “The Fisheries Act,’ is hereby repealed, and the 
following shall be substituted in lieu thereof, that is to say: 


ae 


“7, Salmon shall not be fished for, caught, or killed, be- 
tween the thirty-first day of July and the first day of May, 
in the Provinces of Ontario and Quebec, and in the River 
Restigouche ; nor between the fifteenth day of August and 
the first day of March, in the Provinces of New Brunswick. 
and Nova Scotia: Provided always, that it shall be lawful 
to fish for, catch and kill salmon with a rod and line, in the 
manner known as fly-surface fishing, between the thirtieth 
day of April andthe thirty-first day of August, in the Pro-- © 
vinces of Ontario and Quebec, and between the first day of 
February and the fifteenth day of September, in the Pro- 
vinces of New Brunswick and Nova Scotia.” 


2. The second sub-section of the said seventh section is here-. 
by repealed ; and the third and following sub-sections of the 
said seventh section shall be read as the second and follow- 
ing sub-sections of the said seventh section of the said Act. 


%. So much of the twenty-first ‘section of the said Act as 


‘continues in force in the Province of Nova Scotia, the Re- 


vised Statute of Nova Scotia, “ Of River Fisheries,” and cer- 

tain Acts of the Legislature of the Province of Nova Scotia. 
amending the same, as in the next section mentioned, and all 

regulations adopted in pursuance of the said chapter of the- 
said Revised Statutes, or of the said Acts amending the same,. 
are hereby repealed. — | 
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4. The following Statutes of the Legislature of Nova Ass of N.S. 


Scotia are hereby repealed that is to say :— 


Chapter ninety-five ofthe Revised Statutes of Nova Scotia, 
third Series “ Cf River Fisheries.” 


The Act (twenty-eighth Victoria, chapter thirty-five) in- 
tituled “An Act to amend Chapter ninety-five of the Revised 
Statutes ‘ Of River Fisheries.’ ” 


The Act (twenty-ninth Victioria, chapter thirty-six), inti- 
tuled ‘An Act to amend Chapter ninety-five of the Revised 
Statutes ‘ Of River Fisheries.” 


But the repeal of these Acts shall not revive any Act or 
provision of law repealed by such Acts or any of them, 
or prevent the effect of any saving clauses therein, or affect 
any offence committed, penalty or liability incurred, right 
acquired, or act done before such repeal,—as to which the 
said Acts and any regulations made under them shall remain 
in force. 


repealed. 


Saving 
clause. 
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36 VICTORIA. 


CTPA RINGS 


An Act for the better protection of Navigable Streams 
and Rivers. 


[Assented to 23rd May, 1873.] 


HEREAS itis expedient to provide for the better protec- 

tion of navigable streams and rivers; Therefore Her 

Majesty, by and with the advice and consent of the Senate 
and House of Commons of Canada, enacts as follows :—- 


a. From and after the passing of this Act, no owner nor 
tenant of any saw-mill, nor any workman therein, nor other 
person or persons whosoever, shall throw or cause to be 
thrown, or suffer or permit to be thrown, any sawdust, 
edgings, slabs, bark or rubbish of any description whatso- 
ever, into any navigable stream or river, either above or 
below the point at which such stream or river ceases to be 
navigable. 


~. Any person or persons violating the preceding section 
shall be liable, for the first offence, to a fine of not less than 
twenty dollars, and for the second and each subsequent 
offence toa fine of not less than fifty dollars—which fine 
shall be recoverable summarily in the same manner as pro- 
vided for the recovery of penalties by “ The Fisheries Act.” 


%. It shall be the duty of the several fishery officers to 


examine and report on the condition of the navigable 


streams and rivers under this Act from time to time, and to 
prosecute all parties contravening the terms of this Act ; and 
such officers shall, for enforcing the provisions of this Act, 
have and exercise all the powers conferred upon them for 
like purposes by “ The Fisheries Act.” 


4. Provided always, that when it can be shown to the 
satisfaction of the Governor in Council that the public 
interest would not be injuriously affected thereby, the Gov- 
ernor in Council shall have power, from time to time, by 
Proclamation in the Canada Gazette, to declare any such 
stream or river, or part or parts thereof, exempted from the 
operation of this Act, in whole or in part, and shall also have 
power from time to time to revoke the same. 


#2 
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44 VICTORIA. 


CHAP, 28. 


An Act to amend the Law ‘respecting Documentary 
Hividence in certain cases. | 


[Assented to 21st March, 1881.] 


eae Majesty, by and with the advice and consent of the Preamble. 
Senate and House of Commons of Canada, enacts as 
follows :— | 


I. Primé facie evidence of any proclamation, order, regula- Modes in 
tion or appointment, made or issued before or after the ips Pee 
passing of this Act by the Governor General or by the of proclama- 
Governor in Council, also of any proclamation, order or a edad 
regulation or appointment made or issued before or after the General, &e., 
passing of this Act, by or underthe authority of any Minister ™ay be given. 
or Head of any Department of the Government of Canada, 
may be given in all courts of justice established by the 
Parliament of Canada. and in all legal proceedings whatso- $ 
ever, civil or criminal, over which the Parliament of Canada 
has legislative authority in all or any of the modes herein- 


after mentioned, that is to say :— 


1. By production of a copy of the Canada Gazette pur- Canada Ga- 
porting to contain a notice of such proclamation, order, 7°“ 
regulation or appointment ; 


2. By the production of a copy of such proclamation, Cor eae 
order, regulation or appointment purporting to be printed en 
_ by the Queen’s Printer for Canada ; 


3. By the production in the case of any proclamation, ee irae 
order or regulation issued by the Governor General or by Goan 
the Governor in Council of a copy or extract purporting to COPY Ob Sage 
be certified to be true by the Clerk, or assistant or acting "°° °°TMee* 
Clerk of the Queen’s Privy Council for Canada, and in the 
case of any proclamation, order, regulation or appointment 
made or issued by or under the authority of any such Minis- 
ter or Head of a Department, by the production of a copy or 
extract purporting to be certified as true by the Minister, or 
by his Deputy or acting Deputy, or by the Secretary or 
acting Secretary of the Department over which he presides. 


26 


Modes in 2. Primd facie evidence of any proclamation, order, 
Peake regulation or appointment made or issued before or after the 
of proclama- passing of this Act by a Lieutenant-Governor of any 
aebeateen ts Province in Canada, or by his Executive Council, or by or 
Governors of under the authority of any member of such Executive 
Provinces, Council, being the Head of any Department of the Provincial 
2a y Government of the Province, may be given in all courts of 

justice established by the Parliament of Canada and in all 

legal proceedings whatsoever, civil or criminal, over which 

the Parliament of Canada has legislative authority in all or 


any of the modes hereinafter mentioned, that is to say :— 


aaron 1. By the production of a copy of the Official Gazette for 


the Province purporting to contain a notice of such procla- 
mation, order, regulation or appointment ; 


Copy of Gov. 2, By the production ofa copy of such proclamation, 
Bornes order, regulation or appointment purporting to be printed 


by the Government Printer for the Province ; 


Certified 4: | 
copy, extract, 8. By the production of a copy or extract of such 
Cc. 


proclamation, order, regulation or appointment certified to — 
be true by the Clerk or assistant or acting Olerk of the 
Executive Council, or by the Head of any Department of a 
Provincial Government, or by his Deputy or acting Deputy, 
as the case may be. 


Meee cane 3. No proof shall be required of the handwriting or 


&c,notre- Official position of any person certifying, in pursuance of 

quisite. this Act, to the truth of any copy of or extract from any 
proclamation, order, regulation or appointment; and any 
such copy or extract may be in print or in writing, or partly 
in print and partly in writing. 7 


Certain A Ifan ? hee 
offences in y person 


relation to 


such procla- J. Prints an oo a 
tore A y proclamation, order, regulation or appoint 


to be felony; ment, or notice thereof, and causes the same falsely to purport 

and punish- to have been printed by the Queen’s Printer or the Govern- 

ment of . : 

offenders. ment Printer for any Province of Canada, as the case may be, 
or tenders in evidence any copy of any proclamation, order, 

False state-. regulation or appointment, which falsely purports to have 


. ment as to 1 1 j 
Peaiune. been printed as aforesaid, knowing that the same -was not so 
printed ; or— j 


Je 2. Forges, or tenders in evidence knowing the same to 
forged corti: have been forged, any certificate authorized to be made or 
cates, Se. given by this Act or by any Act of Parliament, or by any 

Act of a Provincial Legislature, for the purpose of certifying 


or verifying any copy or extract of any proclamation, order, 
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regulation, appointment, paper, document or writing of 
which a certified copy may lawfully be offered as prima 
facie evidence, he shall be guilty of a felony, and shall on 
conviction be liable to be imprisoned in the penitentiary 
for five years, or for any term not less than two years, or 
to be imprisonned in any other gaol or place of confinement 
for any term less than two years. 


5. The provisions of this Act shall be deemed to be in addi- How this Act 
shall be con- 


tion to and not in derogation of any powers of proving docu- strned., 
ments given by any existing Statute or existing at common 


law. | 


G. This Act may be cited as “The Documentary evidence Short title. 
Act, Canada, 1881.” 
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PROCLAMATIONS. 


DUFFERIN, 


{L8.] 


CANADA. 


VICTORIA, by the Grace of God, of the United Kingdom of 
Great Britain and Ireland, Queen, Defender of the Faith, 
&c., &c., &c. 


‘To all to whom these presents shall come, or whom the same 


may in anywise concern, GREETING : 


A PROCLAMATION. 


KDWARD BLAKE, *4/7 HEREAS it is in and by 

Attorney General Canada. V the Act passed in the 
Session of the Parliament of Canada, held in the thirty- 
seventh year of Our Reign, intituled “ An Act respecting the 
extension and application of “The Fisheries Act” to and in 
the Provinces of British Columbia, Prince Edward Island 
and Manitoba,” amongst other things in effect enacted: 


That the Act of the Parliament of Canada passed in the 
thirty-first year of Our Reign, and intituled “An Act for the 
Regulation of Fishing and protection of Fisheries” is ex- 
tended to and shall apply to the Province of British Golum- 
bia and to the Province of Prince Edward Island, as if they 
had respectively formed part of the Dominion of Canada at the 
time of the passing of the said Act: Provided always, never- 
theless, that the operation and enforcement of the said Act, 
in each of the said Provinces respecti\ ely, should be and was 
hereby suspended until the time to be appointed for its 
coming into operation and being enforced in such Province 
by Proclamation of the Governor General :— 


Now Know Ye that We, under and by virtue of the 


authority vested in Us by the said first mentioned Act, and 


by and with the advice of Our Privy Council for Canada, do 
proclaim and declare that the said Act passed in the thirty- 
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first year of Our Reign and intituled “ An Act for the Regu- 
lation of Fishing and protection of Fisheries ” shall come into 
operation and be in force in the said Province of British 
Columbia upon, from and after the first day of July next en- 
suing the date hereof. 


Of all which our loving subjects and all others to whom 
these presents may come, or whom the same may concern, 
are hereby required to take notice and govern themselves 
accordingly. 


In TEsTIMONY WHEREOF, We have caused these Our Letters 
to be made Patent, and the Great Seal of Canada to be 
hereunto affixed. Witness, Our RightTrusty and Well 
Beloved Cousin and Councillor the Right Honorable Sir 
FREDERIC TEMPLE, Earl of Dufferin, Viscount and Baron 
Clandeboye of Clandeboye, in the County Down, in the 
Peerage of the United Kingdom, Baron Dufferin and 
Clandeboye of Ballyleidy and Killeleagh, in the County 
Down, in the Peerage of Ireland, and a Baronet, Knight 
of Our Most Illustrious Order of Saint Patrick, and 
Knight Commander of Our Most Honorable Order of the 
Bath, Governor General of Canada, and Vice-Admiral 
of the same: 


At Our Government House, in Our City of OTTAWA, this. 


HIGHTH day of MAY, in the year of Our Lord, one 


thousand eight hundred and seventy-six, and in the 


Thirty-ninth year of Our Reign. 
By Command, 


R. W. SCOTT, 
Secretary of State 
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LORNE 
[LS] 
CANADA. 


VICTORIA, by the Grace of God, of the United Kingdom of 
Great Britain and Ireland, QuEEN, Defender of the Faith, 
&c., &c., &e. : 


To all to whom these presents shall come, or whom the same 
may in any wise concern,—GREETING : 


A PROCLAMATION. 


GEO. W. BURBIDGE, W HEREAS it is, in and 
Deputy of the Minister of rt vy by an Act passed in 

Canada. the session of the Parliament 
of Canada, held in the thirty-ninth year of Our Reign, 
chaptered twenty-one, and intituled “ An Act . respect- 
ing the North-West Territories, and to create a separate 
Territory out of part thereof ,” amongst other things in effect 
enacted, that it shall be lawful for the Governor in Council 
to extend and apply and declare applicable to the District of 
Keewatin (set apart as a separate district of the North-West 
Territories by the said Act) any Act or Acts of the Parlia- 
ment of Canada; 


Anp WHEREAS it is in and by the Act passed in the session 
of the Parlizment of Canada, held in the forty-third year of 
Our Reign, chaptered twenty-five, and called and known as 
“The North-West Territories Act, 1880,” amongst other things 
in effect enacted, that the Governor in Council may, by Pro- 
clamation, from time to time, direct that any Acts of the 
Parliament of Canada shall be in force in the North-West 
Territories ; 


AnD WHEREAS an Order of the Governor in Council was 
passed on the twelfth day of July, in the year of Our Lord, 
one thousand eight hundred and eighty- two, ordering and 
directing that a Proclamation be issued extending “The 
Fisheries Act” 81 Victoria, chapter 60 and ‘‘ An Act for the 
better protection of Navigable Streams and Rivers,” to the 
District of Keewatin, and to the North-West Territories : 


Now Know YE, that We do hereby and by virtue of the 
authority vested in Us by thesaid Acts and Order in Council 
respectively, proclaim and declare that the Act hereinbefore 
mentioned, passed in the session of the Parliament of Canada 
held in the thirty-first year of Our Reign, chaptered sixty, 
and called and known as ‘The Fisheries Act,” and the Act 
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‘passed in the thirty-sixth year of Our Reign, chaptered sixty- 
five. and intituled “An Act for the better protection of 
Navigable Streams and Rivers” are hereby extended to and 
shall hereafter apply to the said District of Keewatin and to 
the said North-West Territories. 


Of all which Our loving subjects and all others whom 
these presents may concern, are hereby required to take notice 
and to govern themselves accordingly. 


In TESTIMONY WHEREOF, We have caused these Our Letters 
to be made Patent, and the Great Seal of Canada to be 
hereunto affixed. Witness, Our Right Trusty and Well 
Beloved Councillor, Sir JoHn Dovanuas SuTHERLAND 
CAMPBELL, (commonly called the Marquis of Lorne), 
Knight of Our Most Ancient and Most Noble Order of 
the Thistle, Knight Grand Cross of Our Most Dis- 
tinguished Order of St. Michael and St. George, Gov- 
ernor General of Canada and Vice Admiral of the same. 


At Our Government House in Our CITY of OTTAWA, this 
TWELFTH day of JULY, in the year of Our Lord, one 


thousand eight hundred and-eighty two, and in the 


forty-sixth year of Our Reign. 
By Command, 


J. A. MOUSSEAU, 
Secretary of State. 


OTTAWA: Printedby Brown Cuamperiiy, Law Printer to the Queen’s 
Most Excellent Majesty. 
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33 
W.oG. HALY, 
Lieutenant-General, 
Administrator. 
[L 8] 
CANADA. 


VICTORIA, by the Grace of God, of the United Kingdom of 
Great Britain and Ireland, QUEEN, Defender ofthe Faith, 
&c., &e., &e. 


To all to whom these presents shall come, or whom the same 
may in any wise concern,—GREETING: 


A PROCLAMATION. 


EDWARD BLAKE, ] HEREAS it is in, and by 
Attorney-General, an Act passed in the 
Canada. thirty-seventa year of Our 


Reign, and intituled “ An Act respecting the extension and 
application of ‘The Fisheries Act’ to and in the Provinces of 
British Columbia, Prince Edward Island and Manitoba,” 
amongst other things in effect enacted : 


That the Act ofthe Parliament of Canada passed in the 
thirty-first year of Her Majesty’s reign, and intituled “ An 
Act for the Regulation of Fishing and protection of Fisheries” 
is hereby extended to and shall apply to the Province of Bri- 
tish Columbia and to the Province of Prince Edward Island 
as if they had respectively formed part of the Dominion of 
Canada at the time of the passing of the said Act: Provided 
always, nevertheless, that the operation and enforcement of 
the said Act, in each of the said Provinces respectively, shall 
be and is hereby suspended until the time to be appointed 
for its coming into operation and being enforced in such 
Province by Proclamation of the Governor General ; 


And it is in and by the said Act further in effect enacted : 


That upon, from and after the day to be appointed for the 
coming into operation in any one of the said Provinces, the 
said Act shall be in force, and apply in each Province, in 
like manner as it is in force and applies in all the other Pro- 
vinces of Canada mentioned in the said Act and not solely 
to or in any one or more of them in particular; 


And it is in and by the said Act further in effect enacted : 


That upon, from and after the day appointed for the 
coming into operation and enforcement of the said Act in 
any one of the said Provinces, all Acts or Laws then in force 
in such Province inconsistent with the said Act or with any 
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regulation under it, and in force in such Province, or making 
any provision in any matter provided for by the said Act or 
by any such regulation shall be repealed ; 


AND WHEREAS, Our Governor in Council deems it expe- 
dient that the said Act hereinbefore in part recited should 
come into operation and be enforced in the Province of 
Prince Edward Island at the date hereinafter mentioned : 


Now KNow YE that We do by this Our Royal Proclama- 
tion, and by and with the advice of Our Privy Council for 
Canada, proclaim and declare that the Act of the Parliament 
of Canada passed in the thirty-first year of Her Majesty’s 
reign and intituled “ An Act for the Regulation of Fishing 
and protection of Fisheries ” shall, upon, from and after this 
present seventh day of October instant, come into operation 
and be enforced in the Province of Prince Edward Island, 
and that the said seventh day of October instant is the time 
hereby appointed for the coming in operation and being en- 
forced in the Province of Prince Fdward Island of “An Act 
for the Regulation of Fishing and the protection ot Fishéries” 
hereinbefore mentioned. 


Ofall which our loving subjects and all others to whom 
these presents may come, or whom the same may, in any wise, 
concern, are hereby required to take notice and govern them- 
selves accordingly. 


In TESTIMONY WHEREOF, We have caused these Our Letters 
to be made Patent, and the Great Seal of Canada to be 
hereunto affixed. Witness, Our Trusty and Well-Be- 
loved Lieutenant General Str WILLIAM O’GRADY Hany, 
Knight Commander of Our Most Honourable Order of 
‘the Bath, Administrator of the Government of Canada 
and Commander of Our Forces therein, &c., &c. 


At Our Government House, in Our CITY of OTTAWA, this 
SEVENTH day of OCTOBER, in the year of Our Lord, 
One thousand eight hundred and seventy-five and in the 
Thirty-ninth year of Our Reign. 


By Command, 


R. W. SCOTT, 
Secretary of State. . 


35 
LORNE. 
{L.8.] 
CANADA. 


VICTORIA, by the Grace of God, of the United Kingdom of 
ot iam and Ireland, QuzEN, Defender of the Faith, 
c, &c., &e. 


To all to whom these presents shall come, or whom the same 
may In any wise concern,—G-REETING : 


A PROCLAMATION. 


Z. A. LASH, \ HEREAS it is, in and by an 
Deputy of the Minister of Act of the Parliament of 

Justice, Canada. Canada, passed in the thirty-seventh 
year of Our Reign, chapter 28, and intituled “An Act 
respecting the extension and application of ‘The Fisheries 
Act’ to and in the Provinces of British Columbia, Prince 
Hidward Island and Manitoba,” amongst other things in 
effect enacted : 


That the operation and enforcement of the Act of the 
Parliament of Canada, passed in the thirty-first year of Our 
reign, and intituled “ An Act for the Regulation of Fishing 
and Protection of Fisheries” shall, as respects the Province 
of Manitoba, be suspended until the time to be appointed for 
its coming into operation and being enforced in the said 
Province by Proclamation of the Governor General ; 


AND WHEREAS Our Governor in Council deems it 
expedient that the said hereinbefore in part recited Act 
should come into operation and be enforced in the Province 
of Manitoba at the date hereinafter mentioned,— 


Now Know YE that We do by this Our Proclamation, 
and by and with the advice of Our Privy Council for Canada, 
proclaim and declare that the Act of the Parliament of Canada, 
passed in the thirty-first year of Our reign, and intituled 
“An Act for the Regulation of Fishing and Protection of 
Fisheries” shail upon, from and after the first day of October 
next, 1879, come into operation and be enforced in the Province 
of Manitoba, in our Dominion of Canada, and that the said 
first day of October next, is the time hereby appointed for 
the coming into operation and being enforced in the Province 
of Manitoba of “ An Act for the Regulation of Fishing and 
the Protection of Fisheries’ hereinbefore mentioned. 
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Of all which Our loving subjects and all others to whom 
these presents may come, or whom the same may concern, 
are hereby required to take notice and to govern themselves 
accordingly... 


In TESTIMONY WHEREOF, We havecaused these Our Letters 
to be made Patent, and the Great Seal of Canada 
to be hereunto affixed. WuiTNEss, Our Right Trusty 
and Well-Beloved Councillor, Sir JoHN DovuGuas 
SUTHERLAND CaMPBELL (commonly called the Marquis 
of Lorne), Knight of Our Most Ancient and Most Noble 
Order of the Thistle, Knight Grand Cross of Our Most 
Distinguished Order of St. Michael and St. George, 
Governor General of Canada and Vice-Admiral of the 


Bi al Eee 


At Our Government House, in Our CITY of OTTAWA, this 
FIFTEENTH day of SEPTEMBER, in the year of Our 
Lord, One thousand eight hundred and seventy-nine, and 
in the Forty-third year of Our Reign. | 


By Command, 
J CMATKING, 
Secretary of State. 
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- OTTAWA: Printed by B. CHamsurtin, Law Printer to the Queen’s Most 
Excellent Majesty. 
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CHAPTER 95, 
An Act respecting Fisheries and Fishing. A.D. 1886. 


JER Majesty, by and with the advice and consent of the 
Senate and House of Commons of Canada, enacts as 
follows: 


SHORT TITLE. 


1. This Act may be cited as “ The Fisheries Act.” 31 V., Short title. 
c. 60, 8. 24. 


FISHERY OFFICERS. 


2. The Governor in Council may appoint fishery officers, Fishery 
whose powers and duties shall be as defined by this Act and Ep eitene! 
the regulations made under it, and by instructions from the 
Department of Fisheries; and every such officer, 1f he is Powers and 
authorized by the Governor in Council to exercise the powers A ae 
of a justice of the peace, shall for all the purposes of this 
Act and the regulations made under it, be ex-officio a justice 
of the peace, within the district for which he is appointed 
to act as such fishery officer. 31 V., c. 60, 8.1, part. 


%. Every fishery officer shall take and subscribe an oath Oath ofoffice. 
in the form following, that is to say :-— 
“TA. B., a fishery officer in and for the district described Form 
in my appointment, do solemnly swear. that to the best of 
my judgment, I will faithfully, honestly and impartially 
fulfil, execute and perform the office and duty of such officer 
according to the true intent and meaning of “ The Fisheries 
Act” and regulations, and in accordance with my imstruc- 
tions. So help me God.’ 81,V., ¢. 60, 8.1, part. 


FISHERY LEASES AND LICENSES. 


4. The Minister of Marine and Fisheries may, wherever rane lore 
; ° * rm - ; = a 1 . 
the exclusive right of fishing does not already exist by law, 
issue or authorize to be issued fishery, leases and. licenses ° 
for fisheries and fishing wheresoever situated or carried on ; 
but leases or licenses for any serm exceeding nine years shal] 1 for more 
be issued only under authority of the Governor in Council. years. 
31 V., c. 60; 8.2. 
. COD FISHERY, | 
5. No one. shaii use mackerel, herring or caplin_seines Nets for 


ior taking codfish, and. no codfish seine shall be of a less ie 
| | 1257 
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Chap. 95, The Fisheries Act. : 49 Vict. 


sized mesh than four inches in extension in the arms, and 
three inches in the bunt or bottom of the seine. 381 V., c. 60, 
s. 4. 


WHALE, SEAL AND PORPOISE FISHERY. 


Seals, &c.,not ©. Hvery one who hunts or kills whales, seals or porpoises. - 


aa eee by means of rockets, explosive instruments or shells, shall 

shells. be liable to a penalty not exceeding three hundred dollars, 

Penalty, and in default of payment to imprisonment for a term not 
exceeding six months. 81 V., c. 60, s. 5. 

Sedentary @- livery one who, with boat or vessel, during the time of 


fisheries not to ; : ; ost : 
be disturbed. HShing for seals, knowingly or wilfully disturbs, impedes 


or Injures any sedentary seal fishery, or prevents, hinders or 
frightens the shoals of seals coming into such fishery, shall, 
for each offence, be liable to a penalty not exceeding sixty 
dollars and, in default of payment; to imprisonment for a 
term not exceeding one month; and shall also be liable to pay 
such damages as are assessed by the fishery officer or justice 
of the peace before whom the person injured complains: 7 
Disputes asto 2. Disputes between occupiers of seal fisheries concerning” 
reat tase” limits and the mode of fishing or setting nets, shall be decided 
summarily by any fishery officer or justice of the peace, by 
whom arbitrators may be appointed to. assess damages ; and 
any damages assessed or which arise out of a repetition or 
continuance of the difficulty ordered to be remedied, may be 
levied under the warrant of any fishery officer or justice of 
the peace. 81 V., c. 60,8. 6. . 


Penalty. 


SALMON FISHERY. 


peeeieeange 8. Salmon shall not be fished for, caught or killed, between 

' the thirty-first day of July and the first day of May, in the 

_ Provinces of Ontario and Quebec, and in the river Resti- 

gouche; or between the fifteenth day of August and the first 

day of March, in the Provinces of New Brunswick and Nova 

Scotia; or between the first day of September and the thirty- 

first day of December, in the Province of Prince Edward 

Island : Provided always, that it shall be lawful to fish for, 

catch and kill salmon with a rod and line, in the manner 

Proviso : asto known as fly-surface-fishing, between the thirtieth day of 

yas: April and the thirty-first day of August, in the Provinces of 

Ontario and Quebec, and between the first day of February 

‘and the fifteenth day of September, in the Provinces of New 

Brunswick and Nova Scotia: | 

Foul salmon. 2. Foul or unclean salmon shall not be, at any time, caught 

or killed: 


Fry, parrand 3. Salmon fry, parr and smolt shall not, at any time, be 
we fished for, caught or killed, and no salmon or erilse of less 
- weight than three pounds shall be caught or killed; but if 

caught by accident in nets lawfully used for other fish, they 

shall be liberated alive, at the cost and risk of the owner of 
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the fishery, on whom, in every case, the proof of such actual 
liberation shall devolve: 

4. Meshes of nets used for capturing salmon shall be at Size of meshes 
least five inches in extension, and nothing shall be done to a ee 

- practically diminish their size: : ' 

5. The use of nets or other apparatus for the capture of Use of nets re- 

salmon shall, except in the Provinces of Nova Scotia and 2U@* 

_ New Brunswick, be confined to tidal waters, and any fishery 
officer may determine the length and place of each net or 
other apparatus used in any of the waters of Canada; but 
nothing contained in this section shall prevent the use of Proviso: as to 
nets for catching salmon in the lakes of the Province of ODt#i® & 
Ontario, or preclude the Minister of Marine and Fisheries ' 
from authorizing, by special fishery licenses or leases, the 

“capture of salmon by nets in fresh water streams : Provided, Proviso: as 
that no one shall fish for or. catch salmon with swing nets ‘° Swe nets. 
in any of the waters of Canada: | 

6. The Minister, or any fishery officer authorized to such Boundaries of 
effect, shall have power to define the tidal boundary of mary ons 
estuary fishing for the purposes of this Act; and every one defined. 
who, without the special fishery lease or license above pro- Peraltw foc 
vided for, fishes for salmon above the actual limit so laid fishing above 
down, except with a rod and line, in the manner known as (apts “cert 
fly-surface-fishing, shall be liable to a penalty not exceeding and line, &. 
one hundred dollars, and in default of payment to imprison- 
ment for a term not exceeding two months: 

7. All nets, or other lawful appliances for the capture of Distance of 
salmon, shall be placed at distances of not less than two hun- 2° 2P2"b&¢ 
dred and fifty yards apart, without intermediate fishing 

materials of any kind being set or used in and about any 
other part of the stream: 

8. No one shall drift for salmon, except in British Colum- No one to 
bia, where drifting, with salmon nets shall be confined to ea 
tidal waters; but drift nets for salmon in the said Province Exception. 
shall not be so set or used as to obstruct more than one- 
third of the width of any river: - | 

9. Any fishery officer may direct, either in writing or orally Further dis- 
on sight, that a greater space than two hundred and 1b pga VA 
yards shall be left between salmon nets, or other fishing prescribed: 
apparatus, and may prescribe their dimensions and exten- 
sion: but gill or float nets shall not be used to lengthen, Proviso. 
extend or enlarge any other kind of fishery : 

10. No salmon shall be captured within two hundred As to spawn . 
yards of the mouth of any tributary, creek or stream which i*8 "vers. 
salmon frequent to spawn: ! 

11. Except in the manner known as fly-surface-fishing Mode of kill- 
with a rod and line, salmon shall not be fished for, caught 225°" 
or killed at any artificial pass or salmon leap, or in any poo! 
where salmon spawn: 

12. Except under the authority and for the special pur- salmon 
pose provided for in this Act, no one shall take, buy, sell, spawa. 
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As to trout. 


In Ontario. 


In Quebec. 


In Prince Ed- 
_ ward Island. 


In other parts 
of Canada. 


In inland 
_ waters. 


Exception as 
to Indians. 


Exception as 
ito fish used 
for bait, &c. 


Olose season 
for whitefish.. 


In Ontaria., 


Chap. 95. The Fisheries Act. 49 Vict. 


destroy, use or possess any salmon roe, or injure any spawn- 
ing bed. 31V., c.60, s.7;—88 V., ¢. 38, 8. 1. | 


TROUT AND WHITEFISH FISHERY. 


%. The following provisions shall. be observed with 
respect to trout, that 1s to say :— 

(a.) In the Province of Ontario, no person shall fish for, 
catch, kill, buy, sell or have in his possession any speckled 
trout, “salmo fontinalis,” between the fifteenth day of Sep- 
tember and the first day of May, or any salmon trout 
between the first and tenth days of November, both days 
inclusive, in each year; or any lake trout, between the fif- 
teenth day of October and the first day of December, or any 
brook or river trout between the fifteenth day of September 
and the first day of January in each year ; 


(b.) In the Province of Quebec, no person shall fish ee 


catch, kill, buy, sell or have in his possession any salmon 
trout, lake trout or lunge, between the fifteenth day of 
October and the first day of December, or any speckled 
trout, between the first day of October and the thirty-first 
day of December, or any brook or river trout, between the 
fifteenth day of September and the first day of January in 
each year ; 

(c.) In the Province of Prince Edward Island, no person 
shall fish for, catch, kill, buy, sell or have in his possession 
any trout between the first day of October and the first day 
of December in each year, and they shall not, at any time, 
be fished for or taken-by spears, sweep nets or seines in 
any river, stream or pond; 


(d.) In all other parts of Canada no person shall fish for, 


catch, kill, buy, sell or have in his possession any kind of 
trout or lunge in any way whatever, between the first day 
of October and the first day of January? 


2. No one shall, at any time, fish for, catch or kill trout by. 


other means than angling by hand with hook and line, in 
any inland lake, river or stream, except in tidal waters: 


3. In the Province of Manitoba and the North-West Ter- - 


ritories, Indians may, at any time, catch or kill speckled 
trons for their own use only, and not for purposes of sale or 
ranic: « | 

_4, Nothing in this section shall prevent the use of small 
sized trout for the purpose of baiting traps, or affect. the 
taking and using the same by fishermen as bait for cod fish- 
ing in tidal waters, or subject fishermen to penalty if by 
accident in fishing for herrings or whitefish by. means of 
nets, trout are inclosed or taken. 31 V., c. AO ico face mg 
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or by means of any kind of seine, between the thirteenth 
day of May and the first day of August ; 
(b.) In the Province of Quebec, between the tenth day In Quebec. 
of November and the first day of December in each year, or 
by means of any kind of seine between the thirty-first day 
of July and the first day of December ; 
_ (c.) In the Province of Manitoba and the North-West In Manitoba 
Territories, between the twentieth day of October and the 4 4-W-1. 
first day of November, in each year: Provided that Indians 
-may there catch or kill the same for their own use only, but 
not for purposes of sale or traffic, and provided that white- 
fish shall not be taken or used, bought, sold or possessed 
for making oil or feeding domestic animals ; 
(d.) In any other part of Canada, between the nineteenth ™ otra aa 
day of November and the first day of December in each year: ° 7°" 
2. The fry of whitefish shall not be, at any time, des- Bee not tbe 
troye des aaa 
8. Gill nets for catching salmon trout or whitefish shal] Sl! ne 
have meshes of at least five inches extension measure; and 
gill nets shall not be set within two miles of any seining 
ground: — . 
4, Seines for catching whitefish shall have meshes of not Seines. 
less than four inches extension measure. 81 V., c. 60, 8. 9. 


OTHER FISHERIES. 


Ii. Close seasons for bass, pike, pickerel (doré), maskinongé eed fence 
and other fish, may be fixed by the Governor in Council to" °"” *” 
suit different localities. 31 V., c. 60, s. 10. 


POSSESSION OF FISH. 


12. Noone shall, without lawful excuse, (the proof whereof Prohibition to 
shall lie on him), buy, sell or possess any fish, or portion of any a ee eee 
fish named in this Act, caught or killed at a time or in a season. 
manner prohibited by law : 

_ 2. Kyery customs officer, excise officer, police officer or con- cae 
stable, clerk of a market or other person in charge of any mar- seize fish 
ket-place in any village, town or city, shall seize and, upon cheapie 
- view, confiscate to his own proper use, any fish mentionedin Season. 
this Act, caught or killed during prohibited seasons, or which 

appears to have been killed by unlawful means ; but every 

such seizure and appropriation, with the date, place and cir- And report 
cumstances thereof, shall be duly reported, together with the UA est 
name, residence and calling of the person in whose possession 

such fish was found, to the fishery officer who has jurisdiction 

over the district within which such seizure, confiscation and 
appropriation took place. 31 V., c.:60, s. 11. 


CONSTRUCTION OF FISH-WAYS. 


18. Every dam, slide, or other obstruction across or in any Fish-ways 
Ns “te Ae . to be made 
stream where the Minister of Marine and Fisheries detet- where and in 
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such manner 
as fishery 
officer directs. 


Penalty for 
violation. 


To be kept 
open, &c. 


Minister may 
pay one half 
the cost. 


May construct 
and recover 
the cost in 
certain cases, 


Not to be ob- 
structed or 
injured. 


Penalty for 
fishing in 
limits leased 
to another. 


Apparatus, 
&c., may be 
seized. 


Proviso: as 
to taking bait 
or angling. 
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mines it to be necessary for the public interest that a fish- 
pass should exist, shall be provided by the owner.or occupier. 
with a durable and efficient fish-way, which shall be main- 
tained in practical and effective condition, in whatever place 
and of whatever form and capacity will admit of the passage 
of fish through the same; and the place, form and capacity 
of the fish-way may be prescribed by any fishery officer by 
notice in writing : i tying 

2. Every one who violates the foregoing provisions of this 
section shall incur a penalty of four dollars for each day 
during which any such obstruction remains unprovided with ~ 
a fish-way, after three days’ notice in writing to the owner 
or occupier thereof : ) 

3 Fish-ways shall be kept open and unobstructed and shall 
be supplied with a sufficient quantity of water to fulfil the 
purposes of this enactment, during such times as are required 
by any fishery officer: 

4. The Minister may authorize the payment of one-half of 
the expense incurred by such owner or occupier in construct- 
ing and maintaining any fish-way: : 

5. The Minister, in order to procure the construction of any 
fish-way, pending proceedings against any owner or occupier 
for the penalty imposed by this Act, may give directions to 
make and complete the same forthwith, and may authorize 
any person to enter upon the premises with the necessary 
workmen, means and materials, and may recover from the 
owner or occupier the whole expense so incurred by action 
before any competent tribunal: | 

6. No person shall injure or obstruct any fish-way, or do 
anything to deter or hinder fish from entering and ascend- 
ing or descending the same, or injure or obstruct any author- 
ized barrier. 31 V., c. 60, s. 12. 


GENERAL PROHIBITIONS. 


4. Hvery one who fishes for, takes, catches or kills fish in 
any water, or along any beach, or within any fishery limits 
described in any lease or license, or places, uses, draws or sets 
therein any fishing gear or apparatus, except by permission 
of the occupant under such lease or license for the time being, 
or disturbs or injures any fishery, shall be liable to a penalty 
not exceeding one hundred dollars and costs, or to imprison- 
ment for a term not exceeding two months; and the fishin 
apparatus so used, and all fish taken or caught, shall be for- 
feited, and any fishery officer or the holder of any such lease 
or license may, on view, forthwith seize and remove any net 
or apparatus so used, to be dealt with according to law: 
Provided always, that the occupation of any fishing station 
or waters so leased or licensed for the express purpose of net 
fishing shall not interfere with the taking of bait used for 
codfishing, or prevent angling for other purposes than those 
of trade and commerce: the 
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2. Seines, nets or other fishing apparatus shall not be set Navigation 
in such a manner or in such places as to obstruct the navi- pos at 
gation with boats and vessels, and no boats or vessels shall 
be permitted to destroy or wantonly injure in any way any 
seines, nets or other fishing apparatus lawfully set: 

8. Hvery person using stakes or other timber placed for Stakes to be 
fishing purposes in any water shall remove the same within '™e4 
forty-eight hours after ceasing to use them, and in all cases 
at the expiry of the fishing season: 

4. The main channel or course of any stream shall not be Main channels 
obstructed by any nets or other fishing apparatus ; and one- fas ge 
third of the course of any river or stream, and not less than. 
two-thirds of the main channel at low tide, in every tidal 
stream, shall be. always left open, and no kind of fishing 
apparatus or material shall be used or placed therein : Pro- 
vided that the use of weirs for catching eels exclusively, and Proviso: as 
the use of mill-dams for catching eels, shall be prevented Only (2 °°! Behing. 
in cases where, and at times when they injure other fisheries 
or, by completely barring any passage, they deprive other 
weirs of a share in the run of eels: and such place, time and 
circumstances may be determined by any fishery officer : 

5. No net or other device shall. be so used as entirely to No net, &., 
obstruct the passage of fish to or from any of the waters of ue ak 
Canada, by any of the ordinary channels connecting such passage of 
waters, or prevent their passage to and from accustomed re- {8!- 

sorts for spawning and increasing their species : | 

6. No one shall catch, kill or molest fish when passing or &illing ae 
attempting to pass through any fish-way, or fish-pass, or in fopitie 
surmounting any obstacle or leap,—or shall use any inven- 
tion to catch, kill or molest fish in the mill-dams, fish-ways, 
mill-heads and water courses appurtenant thereto : 

7. No one shall use a bag-net, trap-net or fish-pound, ex- Certain nets 
cept under a special license, granted for capturing deep-sea frbidden. 
fish other than salmon: 

8. No one shall fish for, catch or kill salmon, trout or lunge Fish not to be 
of any kind, maskinongé, winaniche, bass, barfish, pickerel, ee 
whitefish, herring, or shad, by means of spear, grapnel hooks, 
negog, or nishagans: Provided, that the Minister of Marine Proviso: as 
and Fisheries may appropriate and license or lease certain to Indians. 
waters in which certain Indians shall be allowed to catch 
fish for their own use in the manner and at the time specified 
in the license or lease, and may permit spearing in certain 
localities : } 

9. No one shall fish for, catch, kill, buy, sell or possess Young of fish 
the young of any of the fish mentioned in this Act, or in pa io be 
any regulation under it : 3 cae. 

10. Seines for barfish shall have meshes of not less than Seines for 
three inches, extension measure : parnsh. 

11. Fishery officers may determine or prescribe the dis- pistance 


tance between each and every fishery (pécherie), and shall between fish- 


forthwith remove any fishery which the owner neglects or pata, 


‘refuses to remove; and such owner shall be moreover liable 
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for a violation of this Act, and for the cost and damages of 
removing such fishery : 
Fascine fish- 12. Kvery fascine fishery with a box-trap (coffre), instead 
ea of pound, shall have across the outside end of such box-trap. 
a wire covering or a net work, the meshes of which shall be 
at least one inch square; but this shall not apply to eel weirs 
| - during autumn: | 
Nets, &c.,in 13, Nets or other fishing apparatus shall not be so used as 
small rivers: £9 impede or divert the course of fish in any small river: 
Fish to be 14. From the time of low water nearest’six of the clock 
sy Si free in the afternoon of every Saturday, to the time of low water 
Sunday. nearest six of the clock in the forenoon of every Monday, in 
tidal waters, and from six of the clock in the afternoon of 
every Saturday to six of the clock in the forenoon of the 
following Monday in non-tidal waters—seines, nets or other 
apparatus used for catching fish shall be so raised or adapted 
as to admit of the free passage of fish through, by or out of 
the same, for the purpose of affording a free passage from six 
of the clock on every Saturday afternoon to six of the clock 
on every following Monday forenoon, and during such close 
And forfeited time no one shall catch fish by such means; and any fish so. 
if then taken. taken, caught or killed, together with the nets or other appa- 
Proviso: as to ratus used, shall be forfeited: Provided always, that this sub- 
certain fish- section shall, as affects the deep-sea and coast fisheries in 
eries in tidal |. 
aateré: tidal waters, apply only to salmon, and the salmon fishery 
with nets and other apparatus, within a distance of three: 
miles on either side of the mouth of any river or harbor fre- 
quented by salmon. 381 V., c. 60,'s. 13. | 


INJURIES TO FISHING GROUNDS AND POLLUTION OF RIVERS. 


Penalty for 15. Every one who throws overboard ballast, coal ashes, 
vohusy stones or other prejudicial or deleterious substances in any 
certain sub- Yiver, harbor or roadstead, or any water where. fishing is 
| adicial fo carried on, or throws overboard or lets fall upon any fishing 
fisheries. bank or ground, or leaves or deposits or causes to be thrown, 
left or deposited, upon the shore, beach or bank of any water, 
or upon the beach between high and low water mark, inside 
ef any tidal estuary, or within two hundred yards of the 
mouth of any salmon river, remains or offal of fish, or of 
marine animals, or leaves decayed or decaying fish in any 
net or other fishing apparatus, shall be liable, for each offence, 
to a penalty not exceeding one hundred dollars, or to imprison- 
ment for a term not exceeding two months; and every one 
so offending, whether master or servant, and the master or 
owner of any vessel or boat from which such ballast or offal, 
. or other prejudicial substance is thrown, shall be liable for 
tee ae each such offence: Provided always, that such remains or 
ofoffal, » Offal may be buried ashore, beyond high water mark, and that 

at establishments situated inside of the mouths of rivers for 

carrying on deep-sea fisheries, the same may be dropped into 

perforated boxes or inclosures built upon the beach, or under 
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stage-heads, in such manner as to prevent the same from 
being floated or drifted into the streams, or may be disposed. 
of in such other manner as any fishery officer prescribes : 

2. Lime, chemical substances or drugs, poisonous matter, Poisonous 
dead or decaying fish, or any other deleterious substance, "°° 
shall not be thrown into, or allowed to pass into, or be left or 
remain in any water frequented by any of the kinds of fish 
mentioned in this Act; and every one who throws or allows Mill rubbish. 
to drift into any stream frequented by fish, saw dust or mil] **¥ 7" 
rubbish, shall incur a penalty not exceeding one hundred 
dollars: Provided always, that the Minister of Marine and Proviso: 
Fisheries may exempt from the operation of this sub-section, aeolian? 
wholly or partially, any stream or streams in respect to which stream, &c. 
he considers that its enforcement 1s not requisite in the-public 
interest. 31 V., c.60, 8s. 14. 


FISHERY REGULATIONS. 


1G. The Governor in Council may, from time to time, Governor in 
make regulations for the better management and regulation nO EL fishers 
of the sea-coast and inland fisheries,—to prevent or remedy regulations. 
the obstruction and pollution of streams,—-to regulate and 
prevent fishing, to prohibit the destruction of fish, and to 
forbid fishing except under authority of leases or licenses,— 
which regulations shall have the same force and effect as if 
herein enacted, notwithstanding that such regulations And may 
extend, vary or alter any ofthe provisions of this Act respect- here py Aoi 
ing the places or modes of fishing or the times specified as visions of this 
prohibited or close seasons, and may fix such other modes, 4% 
times or places as are deemed by the Governor in Council 
adapted to different localities, or otherwise expedient : 
2. Such regulations shall take effect from the date of the Publication of 
publication thereof in the Canada Gazette : eae 
3. Every offence against any regulation made under this Offences 
Act may be stated as in violation of this Act. 31 V., c. 60, *aamst regu 
s. 19. 


POWERS OF FISHERY OFFICERS AND OTHER JUSTICES. 


L@. Any fishery officer or other justice of the peace may, Fishery officer 


on view, convict of any of the offences punishable under the ™Y Conv 


provisions of.this Act,and may remove instantly and detain 
any materials unlawfully in use: 

2. Any fishery officer or other justice of the peace may Search may 
search, or grant a warrant to search, any vessel or place where °° ™*"* 
there is reason to believe that any fish taken in violation of 
this Act, or anything used in violation thereof, is concealed : 

3. If any offence under this Act is committed in, upon or 7 what local- 
near any waters forming the boundary between different sali be 
counties or districts, or fishery districts, such offence may be prosecuted. 
prosecuted before any justice of the peace in either of such 
counties or districts, or before the fishery officer for either 
fishery district : 
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Right of fsh- 4. In the discharge of his duties any fishery officer, or 

ras oren . other person or persons accompanying him or authorized to 

lands. such effect, may enter upon and. pass through or over private 
property without being liable for trespass 

Disputes asto 5. Disputes between persons relative to fishing limits or 

pepndariee. Colairag 0 fishery stations, or relative to the position and use of 

nets and other fishing apparatus, shall be settled by the local 


fishery officer : 


g 


Gurry 6. Gurry grounls may be designated or defined by any 
grounds, fish flicer : 

shery officer: ; 
Certain 7. Any fishery officer, stipendiary magistrate, or commis- 


have roners Sioned officer of Her Majesty’s navy, on board of any vessel 


ofa justice of belonging to or chartered by the Government of Canada, 
By Deate. employed in the service of protecting fisheries, and every 
Act. commissioned officer of Her Majesty’s navy serving on board © 
of any vessel cruising and being in the waters, harbors or 
ports of Canada, shall, for the purpose of affording protec- 
tion to Her Majesty’s subjects engaged in the fisheries, and 
of enforcing any laws relating to such fisheries, exercise the 
powers of a justice of the peace, without property qualifica- 
tion and without taking any oath of office, in all the waters, 
harbors or ports, and on all the coasts of Canada where, for 
the time being and for the purposes above described, they 
are so engaged : | 
Property _ 8. Property seized by any fishery officer, stipendiary magis 
eee eW trate or naval officer, acting as aforesaid, may be removed for 
disposal to the nearest or most convenient port where any 
revenue officer or other public officer empowered to deal with 
the matter resides : | 
Bowers of 9. Whenever it is impracticable for any fishery officer, sti- 
to detention, Pendiary magistrate or naval officer, acting in such capacity, 
of prisoners. to cause any prisoner to be conveyed to, and committed to 
the nearest common gaol, he may detain him on board of the 
vessel, or transfer him to another vessel for conveyance to 
and delivery at the most convenient place, and with all con- 
venient dispatch, where he can be duly committed into the 
custody of the sheriff or other officer of the county or district 
in which the common gaol is situated to which he is ordered 
Oonveyanee to be committed ; and until such prisoner is so delivered into 
e ' the immediate custody of any sheriff or gaoler the fishery 
officer, stipendiary magistrate or naval officer having him in 
charge, shall have, in all places through which it is necessary 
to convey such prisoner, the same authority and power in 
regard to such prisoner, and to command the aid of anv of 
Her Majesty’s subjects in preventing his escape, or in retaking 
him in case: of escape, as any county or district sheriff or 
peace officer has while lawfully conveying a prisoner from 
one part of his own district to another: 
Where the 10. Every such offence shall be deemed to have been com- 
pe tee mitted in the county or district to the common gaol of which 


have been the commitment has been actually made. 31V., c.60, 5.18." 
committed. | 1 » ©. >. : 
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PENALTIES AND FORFEITURES. 


' 18. Except as herein otherwise provided, every one who Penalty in: 
violates any provision of this Act, or of the regulations under Si calidad 
it, shall be liable to a penalty not exceeding twenty dollars frorideda 
and costs, and in default of payment, to imprisonment for a 
term not exceeding one month and not less than eight days ; 
and any fishery officer or justice of the peace may grant a 
warrant of distress for the amount of such penalty and costs : 
but whenever it appears to the satisfaction of the justice of 
the peace or fishery officer that the offence was committed in 
ignorance of the law, or that because of the poverty of the 
defendant the penalties imposed would be oppressive, a dis- 
cretionary power may be exercised : 

2. If any defendant has goods and chattels whereon the Distress for 
costs may be levied, the complainant may distrain for the Pe@!y: &- 
amount under warrant by any fishery officer or other justice 
of the peace, notwithstanding the imprisonment of the person 
' convicted : | | 

3. Ail materials, implements or appliances used, and all Forfeiture of 
fish caught, taken or killed in violation of this Act or any #ructes used 
regulation under it, shall be confiscated to Her Majesty, and of this Act. 
may be seized and confiscated, on view, by any fishery offi- 
cer, or taken and removed by any person for delivery to any 
justice of the peace; and’ the proceeds arising from the dis- 
posal thereof may be applied towards defraying expenses 
under this Act: Tieng | | 

4. A moiety of every penalty levied by virtue of this Act Application 
shall belong to Her Majesty, and the other moiety shall be otc 
paid to the prosecutor, not being a fishery officer, together 
with costs taxed to him in respect thereof; but if a fishery 
officer is the informer, the whole shall belong to Her Majesty : 

5. Her Majesty’s share of each penalty and all proceeds Crown's 
derived from the sale of confiscated articles under this Act, *?"° 
shall be paid to the Minister of Finance and Receiver 
General through the Department of Fisheries, and be ap- 
plied towards the expenses.incurred for the protection of the 
fisheries : : | 

6. Persons aggrieved by any such conviction may appeal Appeal to 
by petition tothe Minister of Marine and Fisheries, who may Muster. 
remit penalties and restore forfeitures under this Act. 31 V., 

c. 60, s. 16, part. 


MODE OF RECOVERY. 


_ 4%. Every penalty or forfeiture imposed by this Act, or Before whom 
regulations made under it, may be recovered orenforced on * Pe sued 
parol complaint, before any fishery officer, stipendiary magis- 
trate or justice of the peace, in a summary manner, on the 
oath of one credible witness: 

2. Three days shall elapse between the service and the Service of 
return day of the summons to any defendant served within ™™"s &* 
fifteen miles, and one day more for each additional fifteen 
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delay. 


Limitation of 
suits. 
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miles of the distance between the place at which. the sum- 


‘mons is issued and the place of service: Provided, that if it 


is expedient to proceed against a defendant without delay, 
any fishery officer or justice of the peace may issue a summons, 
returnable immediately, to compel the defendant to appear 
before him forthwith, or may issue a warrant for the appre- 
hension of such defendant simultaneously with the sum- 
mons : 

3. Penalties incurred under this Act, or the regulations 
made under it, shall be sued for within two years from the 
commission of the offence: 

4. When not otherwise specified, every proprietor, owner, 
agent, tenant, occupier, partner or person actually in charge, 
either as occupant or servant, shall be deemed to be jointly 
and severally liable for any penalties or moneys recoverable 
under any of the provisions of this Act or of any regulation 
made under it: 

5. No proceeding or conviction under this Act or under 
any regulation made under it shall be set aside or quashed for 
irregularity or defect in form, and no warrant of arrest or 
commitment shall be held void by reason of any defect there- 
in, if it is therein alleged that the defendant has been con- 
victed, and there is a good and valid conviction to sustain the 
same. 381 V., c. 60, s. 17. ; 


FORMS OF PROCEDURE. 


®. The forms in the schedule to this Act may be used 
when applicable; and the “ Act respecting summary proceed- 
ing's before Justices of the Peace” shall apply to proceedings 
under this Act. 81 V., ¢. 60, s. 28. 


GENERAL PROVISIONS. 


«i. The Minister of Marine and Fisheries may authorize 
to be set apart, and to be leased, any river or other water for 
the natural or artificial propagation of fish; and every person 
who wilfully destroys or injures any place set apart or used 
for the propagation of fish, of who fishes therein without 
written permission from a fishery officer, or from the holder 
thereof under lease or license, or uses therein any fishing 
light or other implement for fishing, during the period for 
which such waters are so set apart, shall be liable toa penalty 
not exceeding two hundred dollars, and in default of pay- 
ment, to imprisonment fora term not exceeding four months : 

_ 2. Nothing contained in this Act shall preclude the grant- 
ing by the Minister of written permission to obtain fish and 
fish spawn for purposes of stocking or artificial breeding, or 
for scientific purposes : 

3. Lessees or licensees of fisheries shal] have no claim: to 
renewal of leases or licenses if in arrears of rent or percent- 
age during four months after the same is due, and anv lessee 
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or licensee convicted of a violation of this Act, or any regu- 
lation under it, shall be liable to forfeit his lease or license: 

4. Special licenses and leases for any term of years may be Special 
granted to any person who wishes to plant or form oyster nieve hs 
beds in any of the bays, inlets, harbors, creeks or rivers, or j 
between any of the islands on the coast of Canada; and the 
holder of any such lease or license shall have the exclusive 
right to the oysters produced or found on the beds within 
the limits of such lease or license: 

5. The Minister may authorize to be expended annually eae 
any sum appropriated by Parliament for the formation of eile og 
oyster beds in various waters and places found adapted for grant for 
‘that purpose, and for transplanting oysters and re-stocking renee 
exhausted fisheries by natural or artificial means, and for oyster beds. 
improving streams where natural obstructions exist, and may 
authorize the construction, erection or placing of any artificial 
barrier or grating in any stream or river, or in any water- 
course, and in the channels or beds thereof : 

6. Every one who takes oysters from the oyster beds, or Protection of 
in any way injures or disturbs such oyster beds, except dur- 07°" Peds: 
ing the times and on the terms permitted by regulation 
under this Act, shall be liable to a penalty not exceeding one Penalty for 
hundred dollars and not less than forty dollars, and in default "7" "em. 
of payment, to imprisonment for a term not exceeding two 
months and not less than one month; and the vessel and all 
apparatus used in the taking of such oysters, or the injury 
or disturbance of such oyster beds, shall be forfeited : 

7. Shell-fish fisheries shall be subject to the provisions of SE ait 
this Act, and any regulations made under it. 31 V., c. 60, a eae 
s. 15. 

#2. Hvery subject of Her Majesty may use vacant public 48 to neht to 

property, such as by law is common and accessory to public public proper- 
rights of fishery and navigation, for the purposes of land- ‘Y for Bshing 
ing, salting, curing and drying fish, and may cut wood 4s to taking 
- thereon for such purposes, and no other person shall occupy »ait &e. 
the same station unless it has been abandoned by the first 
occupant for twelve consecutive months; and at. the ex- 
piration of that period any new occupier shall pay the value 
ot flakes and stages and other property thereon, of which he 
takes possession, or the buildings and improvements may be 
removed by the original owner; and all subjects of Her Proviso. 
Majesty may take bait or fish in any of the harbors or road- 
_ steads, creeks or rivers, subject to the provisions of this Act 
respecting the leasing or licensing of fisheries and fishing 
stations ; but no property leased or licensed shall be deemed 
vacant. 31 V., c. 60, 8.3.” 
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SCHEDULE. 


Form of Complaint. 


Province of 
County (or District) of 
This day of 8 i 
Togs ; a Justice of the Peace — 


for the said County (or District). 


CA Bor , complains that ©. D.,of ~ , hath - 


(state the offence briefly in any intelligible terms, with the time 
and place at which it was committed), in contravention of ‘“‘ The 
Fisheries Act ;” Wherefore the complainant prays that judg- 
ment may be given against the said C. D., as by the said Act 
provided. 


(Signature) ALE: 


Summons to Defendant. 


Province of 
County (or District) of 
To C. D., of | , &e. 


Whereas complaint has (this day) been made before me 
that you (state the offence in the words of the complaint, or to 
the like effect) in contravention of “ The Fisheries Act” : There- 
fore you are hereby commanded to come before me, at 
on the day of ce aay o'clock in the 

, to answer the said complaint and to be dealt with 


_ according to law. 


Witness my hand and seal, this day of , 18 


Justice of the Peace for 


[L. 8] 


Subpena to a Witness. 
Province of } 
County (or District) of 
To E. F., of &e. 
1270 ce 


Se a 


3 —_ 
= a . a aa ee 


1886. The Fisheries Act. Chap. 95. 


Whereas complaint has been made before me that O. D. did 
(state the offence as in the summons), and I am informed that 
you can give material evidence in the case: Therefore you are 
commanded to appear before me, at , onthe 
day of Sates o'clock in the , to 
testify what you know concerning the matter of the said 
complaint. 

Witness my hand and seal, this day of p48 


w 
J.8., 
y (as in summons.) 


[L. 8] 


Form of Conviction. 


Province of 
County (or District) of 


Be it remembered, that on this day of 

LB at in the said County (or District), C. D., of 

,1s convicted before me, for that he did, &c. (stating 
the offence briefly, and the time and place where commitied), in 
contravention of “ The Fisheries Act” ;and I adjudge the said 
C. D. to forfeit (and pay) the sum of (or mention the 
thing: forfeited under this Act), tobe applied according to law, 
and also to pay to A. B. (the complainant) the sum of 
for costs : 

Cf the penalty be not forthwith paid, add), and the said 
C. D. having failed to pay the said penalty and costs forth- 
with after the said conviction, I adjudge him to be com- 
mitted to and imprisoned in the Common Gaol of the County 
or District) of for the period of | : 
_ Witness my hand and seal, this Gayot cara TS 


Tbs Oh 
(as in summons.) 


[L.S.] 


Form of Warrant of Commitment for non-payment of penalty 
or forfeiture and costs. 


Province of 
County (or District of) 


To the Constable and Peace Officers of the County (or 
District) of and the Keeper of the Common Gaol 
of the said County or District), at : 
Whereas C. D., of , was on the day 

of _,18  , convicted before me, for that he, &c. (as 


1271 


152861 


15 


25 


16 


Chap. 95. The Fisheries Act. 49 Vio. 


in conviction), and I did thereupon adjudge the said C. D. to 
forfeit and pay to A. B., &c. (as in conviction) ; And whereas 
the said C. D. hath not paid the said penalty or forfeiture and 
costs: Therefore, 1 command you, the said Constables and 
Peace Officers, or any of you, to convey the said GC. D. to the 
Common. Gaol for the of , at 

and deliver him to the keeper thereof with this warrant ; 
and I command you the said Keeper of the said gaol to re- 
ceive the said C. D. into your custody, and keep him safely 
imprisoned in the said gaol for the space of Se end. 
for so doing this shall be yur sufficient warrant. 

Witness my hand and seal, this day of ike 


: dais 


(as in SUMMONS.) 


LS. 


OTTAWA: Printed by BRowN CHAMBERLIN, Law Printer to the Queen’s Most 
Hxcellent Majesty. 
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31 VICTORIA. 


CHAP. 61. 
An Act respecting Fishing by Foreign Vessels, 


[Assented to 22nd May, 1868.] 


J ER Majesty, by and with the advice and consent of the Preamble. 
Senate and House of Commons of Canada, enacts as 
follows :— 


.t. The Governor may, from time to time, grant to any Governor : 
foreign ship, vessel or boat, or to any ship, vessel or boat not Way erent | 
navigated according to the laws of the United Kingdom, or foreign 
of Canada, at such rate, and for such period not exceeding Yess & 
one year,as he may deem expedient, a license to fish for or take, British 
dry or cure any fish of any kind whatever, in British waters, Wate™®, Wi: 
within three marine miles of any of the coasts, bays, creeks of the coasts 
or harbours whatever, of Canada, not included within the % 087848. 
limits specified and described in the first article of the con- 
vention between His late Majesty King*George the Third and 
the United States of America, made and signed at London on 


the twentieth day of October, 1818. 


~. Any commissioned officer of Her Majesty’s Navy serving Certain , 
on board of any vessel of Her Majesty’s Navy cruising and Outsy.on 
being in the waters of Canada for purpose of affording protec- officers may 
tion to Her Majesty’s Subjects engaged in the fisheries, or ea is 3 
any commissioned officer of Her Majesty’s Navy, Fishery British © 
officer, or Stipendiary Magistrate on board of any vessel atte rn 
belonging to or in the service of the Government of Canada limita. 
and employed in the service of protecting the fisheries, or any =~ 
officer of the Customs of Canada, Sheriff, Magistrate or other 
person duly commissioned for that purpose, may go on board 
of any ship, vessel or boat within any harbour in Canada or 
hovering (in British waters) within three marine miles of any 
of the coasts, bays, creeks or harbours in Canada, and stay on 
board so long as she may remain within such place or 
distance. | 

61—1 


Such vessels 
refusing to 
depart may 
be brought 


2 


3. If such ship, vessel or boat be bound elsewhere, and 
shall continue within such harbour or so hovering for twenty- 
four hours after the Master shall have been required to depart, 


_ into port, & any one of such officers or persons as are above mentioned 


may bring such ship, vessel or boat into port and search her 
cargo, and may also examine the Master upon oath touching 
the cargo and voyagé; and if the Master or person in com- 
mand shall not truly answer the questions put to him in such 


And forfeited examination, he shall forfeit four hundred dollars; and ifsuch 


in certains, 


CASES... ¢ 


‘ship, vessel or boat be foreign, or not navigated according to 
the laws ofthe United Kingdom or of Canada, and have been 
found fishing, or preparing to fish, or to have been fishing 
(in British waters) within three marine miles of any of the 
coasts, bays, creeks or harbours of Canada, 
in the above mentioned limits, without a license, or after the 
expiration of the period named in the last license granted to 
such ship, vessel or boat under the first section of this Act, 
such ship, vessel or boat and the tackle, rigging apparel, fur- 
niture, stores and cargo thereof shall be forfeited. 


Vessel, &¢., 4, All goods, ships, vessels and boats and the tackle rig- 


forfeited may 


be seized. 


Penalty for 
resisting 
seizure. 


How such 
vessels, &c., 
shall be se- 
cured aad 
kept. 


When con- 
demned to 
be sold by 
wuction. 


Application 
of proceeds 
of sale. 


ging, apparel, furniture, stores and cargo liable to forfeiture 
under this Act, may be seized and secured by any officers or 
persons mentioned in the second section of this Act; and 
every person opposing any officer or person in execution of 
his duty under this Act, or aiding or abetting any other 
person in any opposition, shall forfeit eight hundred dollars, 
and shall be guilty of a misdemeanor, and upon conyiction 
be liable to imprisonment for a term not exceeding two 
years. 


5. Goods, ships, vessels and boats and the tackle, ngging, 
apparel, furniture, stores and cargo seized as liable to fortei- 
ture under this Act, shall be forthwith delivered into the 
custody of the Collector or other principal officer of the Cus- 
toms at the port nearest to the place where seized, to be | 
secured and kept as other goods, ships, vessels and boats and 
the tackle, rigging, apparel, furniture, stores and cargo seized 
are directed by the laws in force inthe Province in which | 
such port is situate,to be secured and kept, or into such other 
custody and keeping as the Governor in Council, or a court 
of Vice-Admiralty shall order. 


G. All goods, vessels and boats and the tackle, rigging, 
apparel, furniture, stores and cargo, condemned as forfeited 
under this Act shall, by direction of the Collector or other 
principal officer of the Customs at the port’ where the 
seizure has been secured be sold at public auction; and the 
proceeds of such sale shall be applied as follows : The amount 
chargeable for the custody of the property seized shall first be 
deducted and paid over for that service; one half of the 
remainder shall be paid without deduction to the officer or 


not included with- -} 


3 

* 
person seizing the same ; and the other half, after first deduct: 
ing therefrom all costs incurred, shall be paid to the Receiver 
General of Canada through the Department of Marine and 
Fisheries; but the Governor in Council, may, nevertheless, Proviso: ves. 
direct that any ship, vessel, boat or goods, and the tackle, a ea 
rigging, apparel, furniture, stores and cargo seized and forfeited for public 
shall be destroyed, or be reserved for the public service. iw 


@. Any penalty or forfeiture under this Act may be prose- Eat q 
_ cuted and recovered in any Court of Vice-Admiralty. within 70% “reed. 
| Canada. 


_ _&. The Judge of the court of Vice-Admiralty may, with Vessel, &., 
the consent of the person seizing any goods, ship, vessel or Tae Saag 
boat and the tackle, rigging, apparel, furniture, stores and curity being 
cargo, as forfeited under this Act, order the re-delivery there- 87°": 
of, on security by bond to be given by the party, with two 
sureties, to the use of Her Majesty: and in case any goods, Aire iat 
ship, vessel or boat, or the tackle, rigging, apparel, furniture, case of con- 
stores and cargo so re-delivered is condemned as forfeited, the demzetica. 
value thereof shall be paid into courtand distributed as above 
directed. | 

%. Her Majesty’s Attorney General for Canada may sue for Sen 
and recover in Her Majesty’s name any penalty or forfeiture Canada to 
incurred under this Act. Bue: 


E@. In case a dispute arises as to whether any seizure has As to proof of 
or has not been legally made or as to whether the person ak saad 
seizing Was or was not authorized to seize under this Act,oral ; 
evidence may be heard thereupon, and the burden of proving 
be illegality of the seizure shall be upon the owner or 
claimant. 


EE. No claim to anything seized under this Act and return- Claims must 
ed into any court of Vice-admiralty for adjudication shall be Pees es 
admitted unless the claim be entered under oath, with the 
hame of the owner, his residence and occupation, and the 
description of the property claimed: which oath shall be 
made by the owner, his attorney or agent, and to the best of 
his knowledge and belief. ; 


1. No person shall enter a claim to anything seized And security 
under this Act until security has been given in a penalty not Must be aiven 
exceeding two hundred and forty dollars to answer and pay 
costs occasioned by such claim; and in default of security 
the things seized shall be adjudged forfeited, and shall be 
condemned. 


R3. No Writ shall be sued out against any officer or other PS eegeaee 5 
person authorized to seize under this Act for anything done geting under 


under this Act, until one} month after notice in writing this Act. 


~ J 


4 ca 

delivered to him or left at his usual place of abode by the 
person intending to sue out such Writ,his Attorney or Agent; 
in which notice shall be contained the cause of action, the 
name and place of abode of the person who is to bring the 
action, and of his Attorney or Agent ; and no evidence of any 
cause of action shall be produced except such as shall be con- 
tained in such notice. 3 i 


Lim‘tation’ of 24. Every: such action shall be brought within three 


auits. months after the cause thereof has arisen. 
SH 15. If on any information or suit brought to trial wnder 


claimant, but this Act on account of any seizure, judgment shall be given 
bare was pro- for the claimant and the Judge or Court shall certify on the 
able cause = : : 

of seizure, no record that there was probable cause of seizure, the claimant 

costsallowed. shall not recover costs,nor shall the person who made the seiz- 
ures be liable to any indictment or suit on account thereof; and 
if any suit or prosecution be brought against any person on ac- 
count of any seizure under this Act, and judgment be given 
against him, and the court or Judge shall certify that there 
was probable cause for the seizure , then the Plaintiff, 
besides the thing seized or its value, shall not recover more 
than three and a half cents damages, nor any costs of suit,nor 
shall the Defendant be fined more than twenty cents. 


Render ot 16. Any officer or person who has made a seizure under 
this Act may, within one month after notice of action recelv- 
ed,tender amends to the party complaining, or to his Attorney 
or Agent, and may plead such tender. 
Limitation 


_ ¥7. All actions for the recovery of penalties or forfeitures 
imposed by this Act must be commenced within three years 
after the offence committed. 


for penalties. 


Asto appeals 28. No appeal shall be prosecuted from any decree, or 


ore sentence of any Court touching any penalty or forfeiture 


hte imposed by this Act, unless the inhibition be applied for and 
decreed within twelve months from the decree or sentence 
being pronounced. 


Governor i Ce doa 7 : : 
pat ae ce 19. In cases of seizure under this Act, the Governor In 


relieve from Council may. by order, direct a stay of proceedings ; and in 
penalty. cases of condemnation may relieve from the penalty in whole 
or in part, and on such terms as may be deemed right. 


Act to apply 20. The several provisions of this Act shall apply to any 


Oo aintond foreign ship, vessel or boat in or upon the Inland Waters of 


other Courts Canada; and the provisions hereinbefore contained in respect 
8u itute ; 1 1 ; ; 
Soo EMCO EY, proceedings in a court of Vice-Admiralty shall, in the 


Admiralty in case of any foreign ship, vessel or boat, in or upon the Inland 
such case. Waters of Canada, apply to, and any penalty or forfeiture in 


28 
5 


respect thereof uhall be prosecuted and recovered in one of 
the Superior Courts of the Province within which such cause 
of prosecution may arise. 


21. Neither the ninety-fourth chapter of the Revised Sta- Certain 

— tutes of Nova Scotia, (third series,) “Of the Coast and Deep Nocera ne 
Sea Fisheries,” nor the Act of the Legislature of the Province not to apply 
of Nova Scotia, passed in the twenty ninth year of Her ded fo by. 
., Majesty’s Reign, chapter thirty-five amending the same, nor this Act. 


the Act of the Legislature of the Province of New Brunswick*- ~~ 
passed in the sixteenth year of Her Majesty’s’ reign, chapter 
sixty-nine, intituled “ An Act relating to the Coast Fisheries, 

and for the prevention of Illicit. Trade,” shall apply to any 

case to which this Act applies; and so much of the said 
chapter and of each of the said Acts as makes provision for 

cases provided for, by this Act, is hereby declared to be inapli- 

cable to such cases. 


BO 


Preamble, 


Sec. 3 of 31 
V., ¢, 61, re- 


*pealed, and 


new section 
substituted. 


Vessels found 
hovering in 
british waters 
may be 
brought into 
port and 
«xamined. 


Forfeiture for 
fishing with- 
out a license, 
&e. 


The two Acts 
one. 
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338 VICTORIA. 


CHAP. 1s. 


4°38 


An Act to amend the Act respecting Fishing by Foreign 
Vessels. 


[Assen’ed to 12th May, 1870. 


HEREAS it is expedient, for the more effectual protec- 
tion of the in-shore fisheries of Canada against in- 
trusion by foreigners, to amend the Act intituled “ An Act 
respecting Fishing by Foreign Vessels,” passed in the thirty-first 
year of Her Majesty’s Reign: Therefore Her Majesty by and 
with the advice and consent of the Senate and House of Com- 
mons of Canada, enacts as follows :-— 


I. The Third Section of the above cited Act shall be, and 
is hereby repealed, and the following section is enacted in its 
stead :—- 


“3. Any one of such officers or persons as are above-men- 
“tioned may bring any ship, vessel, or boat being within any 
“ harbor in Canada, or hovering (in British waters) within 
“three marine miles of any of the coasts, bays, creeks, or 
‘‘ harbors in Canada, into port, and search her cargo, and may 


“also examine the Master upon oath touching the cargo and 


“voyage; and if the Master, or person in command, shall not 
“ truly answer the questions put to him in such examination, 
“he shall forfeit four hundred dollars; and if such ship, ves- 
“sel, or boat be foreign, or not navigated according to the 
“ laws of the United Kingdom, or of Canada, and have been 
“ found fishing, or preparing to fish, or to have been fishing 
“ (in British waters) within three marine miles of any of the 
coasts, bays, creeks, or harbors of Canada, not included 
within the above-mentioned limits, without a license, or 
after the expiration of the period named in the last license 
granted to.such ship, vessel, or boat, under the first section 
of this Act, such ship, vessel, or boat, and the tackle, rig- 


‘‘ ging, apparel, furniture, stores and cargo thereof shall be 
“ forfeited.” 


2. This Act shall be construed as ‘one with the said Act 
“respecting Fishing by Foreign Vessesls.” 


a 


eee eR Tel 


CHAP. 23. 


An Act further to amend the Act respecting Fishing by 
Foreign Vessels, | 


[Assented to April 14th, 1871.] 
el hahe Majesty, by and with the advice and consent of the 


Senate and House of Commons of Canada, enacts as 
follows :— 


ZX. The fifth section of the Act respecting fishing by foreign 
vessels, passed in the thirty-first year of Her Majesty’s reign, 
chapter sixty-one, is hereby repealed, and the following 
section is hereby enacted in its stead. 


“5. Goods, ships, vessels and boats, and the tackle, rigging, 
“apparel, furniture, stores and cargo seized as liable to 
“ forfeiture under this Act, shall be forthwith delivered into 
“the custody of such fishery officer, or customs officer, or 
‘other person, as the Minister of Marine and Fisheries may, 

“from time to time, direct, or retained by the officer making 
“the seizure in his own; custody if so directed by the 
“ Minister, in either case to be secured and kept as other 
“goods, ships, vessels and boats, and the tackle, rigging, 
“apparel, furniture, stores and cargo seized are directed by 
“ the laws in force in the Province in which the seizure is 
“made, to be secured and kept.” 


«. The sixth section of the said Act is hereby repealed, 
and the following section is hereby enacted inits stead. 


“6. All goods, vessels and boats, and the tackle, rigging, 
“apparel, furniture, stores and cargo condemned as forfeited 
“under this Act, shall be sold by public auction, by direction 
“of the officer having the custody thereof, under the 
“provisions of the next preceding section of this Act, and 
“unger regulations to be, from time to time, made by the 
“Governor in Council ; and the proceeds of every such sale 
“shall be subject’to the control of the Minister of Marine 
“and Fisheries, who shall first pay therefrom all necessary 
“costs and expenses of custody and sale, and the Governor 
“in Council may, from time to time, apportion three-fourths, 


Preamble. 


SV cy 6) 8: 
5, repe vied. 


New sectic n. 
Custody of 
ve33els, &c., 
seized. 


Saction 6 ree 
pealed. 


New section. 
Sale of goods, 
vessels, &c., 
seized. 
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Appropria- 
tion of pro- 
ceeds. 


Proviso. 


Act to be one 
with amended 
Act. 


Preamble. 


Act 31 Vic., 
c. 61, ex- 
tended tu 
i. Ool, 


3. 


“or less, of the net remainder, among the officers and crew 
“of any Queen’s ship, or Canadian Government vessel, from 
“on board of which the seizure was made, as he may think 
“right, reserving for the Government, and paying over to 
“the Receiver General, at least one-fourth of such net 
“remainder, to form part of the Consolidated Revenue Fund 
“of Canada: but the Governor in Council may, nevertheless, 
“direct that any goods, vessel or boat, and the tackle, 
“yiooing, apparel, furniture, stores and cargo, seized and 
«forfeited shall be destroyed, or be reserved for the public 
“ service.” 


% This Act-shall be construed as one with the Act hereby 
amended; and the sixth section of the said Act, as contained 
‘1 the second section of this Act, shall apply to all goods, 
vessels and boats, and the tackle, rigging, apparel, furni- 
ture, stores and cargo, condemned under the said Act before 
the passing of this Act, and to the proceeds of the sale thereof, 
remaining to be applied and paid at the time of the passing 
of this Act. 


diem etc te nN men Se rine 


46 VICTORIA, 


GivARs r2ay4 


An Act to extend to British Columbia the Act relating to 
fishing by Foreign Vessels. 


[Assented to 25th May, 1888.] 


TJ ER Majesty, by and with the advice and consent of the 


Senate and House of Commons of Canada, enacts as 
follows :— 


1. The Act thirty-first Victoria, chapter sixty-one, inti- 
tuled “ An Act respecting fishing by foreign vesscls,” is htreby 
extended to the Province of British Columbia. 


OTTAWA :~—-Printed by Brown Cuamprriin, Law Printer to the Queen’s Most 
Excellent Majesty. : 


49 VICTORIA. 


CHAP. 114, 


An Act further to amend the Act respecting Fishing by 
Foreign Vessels. 


(Reserved by the Governor General on Wednesday, 2nd June, 
1886, for the signification of the Queen’s pleasure thereon. 
Royal Assent given by Her Majesty in Council on the 26th 
day of November, 1886. Proclamation thereof made on the 
24th day of December, 1886.) | 


HEREAS it is expedient for the more effectual protec- Preamble. 

tion of the inshore fisheries of Canada, against intru- 
sion by foreigners, to further amend the Act intituled “ An 31 V. ¢, GL. 
Act resnecting Fishing by Foreign Vessels,’ passed in the 
thirty-first year of Her Majesty’s reign, and chaptered sixty- 
one: Therefore Her Majesty, by and with the advice and 
consent of the Senate and House of Commons of Canada, 
enacts as follows :— 


t. The section substituted by the first section of the Act Substituted 
thirty-third Victoria, chapter fifteen, intituled “Am Act to S 3 repealed. 
_ amend the Act respecting Fishing by Foreign Vessels,” for the 
third section of the hereinbefore recited Act, is hereby ree 
. pealed, and the following section substituted in lieu thereof : New section. 


‘““- Any one of the officers or persons hereinbefore men- Vessels found 
tioned may bring any ship, vessel or boat, being within any Lpiaate 
harbor in, Canada, or hovering in British waters within be brought 
three marine miles of any of the coasts, bays, creeks or har- ae er 
bors in Canada, into port, and search her cargo, and may 
also examine the master upon oath touching the cargo and 
voyage; and if the master or person in command does not 
truly answer the questions put to him in such examination, 
he shall incur a penalty of four hundred dollars ; and if such 
ship, vessel or boat is foreign, or not navigated according to 
the laws of the United Kingdom or of Canada, and (a) has Forfeiture im 
been found fishing or preparing to fish, or to have been fish- £288 spect 
ing in british waters within three marine miles of any of 


30 


fe Ee 


a i ee 


Repeal. 


Construction 


ef this Act. 


2 


the coasts, bays, creeks or harbors of Canada, not included 
within the above mentioned limits, without a license, or 
after the expiration of the term named in the last license 
granted to such ship, vessel or boat, under.the first section 
of this Act, or (b) has entered such waters for any purpose 
not permitted by treaty or convention, or by any law of the 
United Kingdom or of Canada for the time being in force, 
such ship, vessel or boat and the tackle, rigging, apparel, 
furniture, stores and cargo thereof shall be forfeited.” . 


2. The Acts mentioned in the schedule hereto are hereby 
repealed. ‘ 


3. This Act shall be construed as one with the said “ Act 
respecting Fishing by Foreign Vessels” and the amendments. 
thereto. 


3 
SCHEDU LE.. 
Acts oF THE LEGISLATURE OF THE PROVINCE oF Nova 
Scotia. 
Year, Reign, | Extent 
and Title of Act. of 
Chapter. Repeal. 


SEES oo SEES as ES en | EEE AS SY 


——— teat een 


Revised Statutes, 3rd Of the Coast and Deep Sea Fisheries................|The whole. 

Series, c. 94. 
29 Vie. (1866) c. 35,.|An Act to amend Chapter 94 of the Revised 
Statutes ‘‘Of the Coast and Deep Sea Fish- 


”? 


The whole. 


Act oF THE LEGISLATURE OF THE PROVINCE oF NEW 
BRUNSWICK. 


16 Vic. (1853) c. 69..;An Act relating to the Coast Fisheries and for 
the prevention of illicit trade..... .-.,...--......|The whole. 


OTTAWA: Printed by Brown Cuamerriin, Law Printer to the Queen’s Most 
Excellent Majesty. 
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ARES 
REVISED STATUTES 
CANADA. 


Mola Ea: 


CHAPTER 94, 


An Act respecting fishing by Foreign Vessels A.D. 1886. 


EES Majesty, by and with the advice and consent of the 
Senate and House of Commons of Canada, enacts as 
follows :— 


i. The Governor in Council may, from time to time, grant Governormay 
to any foreign ship, vessel or boat, or to any ship, vessel or § Ttind ee 
boat not navigated according to the laws of the United vessels, &c., 
Kingdom orsof Canada, at such rate and for such term not (,),". 
exceeding one year, as he deems expedient, a license to fish waters. 
for, take, dry or cure any fish of any kind whatsoever, in 
British waters, within three marine miles of any of the coasts, 
bays, creeks or harbors of Canada, not included within the 
limits specified and described in the first article of the con- 
vention between His late Majesty King George the Third and 
the United States of America, made and signed at London, 
on the twentieth day of October, one thousand eight hundred. 


and eighteen 31 V., c.61, s.1;—46 V., c. 27, s. 1. 


2. Any commissioned officer of Her Majesty’s navy, serv- Certain 
ing on board of any vessel of Her Majesty’s navy cruising and Garedian 
being in the waters of Canada for the purpose of affording PER dy 

; : 5 is . . oard vessels 
protection to Her Majesty’s subjects engaged in the fisheries, hovering in. 
or any commissioned officer of Her Majesty’s navy, fishery such waters. 
officer or stipendiary magistrate, on board of any vessel belong- 
ing to or in the service of the Government of Canada and 
employed in the service of protecting the fisheries, or any 
officer of the customs of Canada, sheriff, justice of the peace 
or other person duly commissioned for that purpose, may go 
on board of any ship, vessel or boat within any harbor in 
Canada or hovering in British waters within three marine 

1* 1251 
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port and 
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Forfeiture for 
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pose. 


Vessels, &c., 
forfeited may 
be seized. 


Penalty for 
resisting 
seizure. 


Custody of 
vessels, &c., 
seized. 


Sale of goods, 
vessels, &c., 
seized. 


Chap. 94. Fishing by Foreign Vessels. 49 Vicor. 


miles of any of the coasts, bays, creeks or harbors in Canada, 
and stay on board so long as she remains within such harbor 
or distance. 31 V., c. 61, 8. 2. | 


3. Any one of the officers or persons hereinbefore men- 
tioned may bring any ship, vessel or boat, being within any 
harbor in Canada, or hovering in British waters, within 
‘hree marine miles of any of the coasts, bays, creeks or har- 
bors in Canada, into port, and search her cargo, and may 
also exainine the master upon oath touching the cargo and 
voyage; and if the master or person in command does not 
truly answer the questions put to him in such examination, 
he shallincur a penalty of four hundred dollars ; and if such 
ship, vessel or boat is foreign, or not navigated according to 
the laws of the United Kingdom or of Canada, and (a) has 
been found fishing or preparing to fish, or to have been fishing 
in British waters within three marine miles of any of the 
coasts, bays, creeks or harbors of Canada, not included within 
the above mentioned limits, without a license, or after the ex- 
piration of the term named in the last license granted to such 
ship, vessel or boat, under the first section of this Act, or (b) 
has entered such waters for any purpose not permitted by 
treaty or convention, or by any law of the United Kingdom 
or of Canada for the time being in force, such ship, vessel or 
boat and the tackle, rigging, apparel, furniture, stores and! 
cargo thereof shall be forfeited, 49 V., c. 114, s. 1. 


4. All goods, ships, vessels and boats and the tackle, nig- 


ging, apparel, furniture, stores and cargo liable to forfeiture: 


under this Act, may be seized and secured by-any officers 
or persons mentioned in the second section of this Aet ; and 
every person opposing any officer or person in the execution 
of his duty under this Act, or aiding or abetting any other 
person in any such opposition, is guilty of a misdemeanor, 
and liable toa fine of eight! hundred dollars and to.two years’ 
imprisonment. 31 V., c. 61, 8.4 


&. Goods, ships, vessels and boats, and the tackle, rig- 
ging, apparel, furniture, stores and. cargo seized_as liable to 
forfeiture under this Act, shall be forthwith delivered into 
the custody of such fishery officer; or customs officer or other 
person, as the Minister of Marine and Fisheries, from time 
to time, directs, or shall be retained. by the officer making the 
seizure in his own custody, tf:so directed by the Minister,— 
and in either case shall be secured and kept. as other goods, 
ships, vessels and boats, and the tackle, rigging, apparel, fur- 
niture, stores and cargo seized are directed by. the laws in 
force in the Proyince in which the seizure is. made, to be 
secured and kept. 34-V., c. 23, s. 1. 


6. All goods, vessels and, boats, and the tackle, rigging, 
apparel, furniture, stores and cargo condemned as forfeited 
under this Act, shall be sold by public auction, by direction 
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of the officer who has the custody thereof, under the provisions 

of the next preceding section of this Act, and under regula- 

tions made, from time to time, by the Governor m Council : 

and the proceeds of every such sale shall be subject to the Apptica- 
control of the Minister of Marine and Fisheries, who shall eee ds 
first pay thereout all necessary costs and expenses of cus-? 
tody and sale ; and the Governor in Council may, from time 

to time, apportion three-fourths, or less, of the net remainder, 
among the officers and crew of any of Her Majesty’s ships or 
Canadian Government vessel, from on board of which the 
seizure was made, as he thinks right,—reserving to the Crown 

and paying over to the Minister of Finance and Receiver 
General, at least one-fourth of such net remainder, to form 

part of the Consolidated Revenue Fund of Canada; but the Proviso. 
‘Governor in Council may, nevertheless, direct that any goods, 

vessel or boat, and the tackle, rigging, appare!, furniture, 

stores and cargo seized and forfeited, shall be destroyed, or 

be reserved for the public service. 84 V., c. 23, s. 2. 


@- Every penalty or forfeiture under this Act may be re+ eu ‘ 
covered or enforced in any court of vice-admiralty within °°” "°° 
Canada. 31V., c. 61, s. 7. 


S$. The judge of the court of vice-admiralty may, with the bia eet 
censent of the person who seizes any goods, ship, vessel or released on 
boat and the tackle, rigging, apparel, furniture, stores and secewity being 
cargo, forfeited under this Act, order the re-delivery thereof, Sai 
on security by bond to be given by the party, with two sure- 
ties, to the use of Her Majesty; and if any goods, ship, vessel 
or boat, or the tackle, rigging, apparel, furniture, stores and Mera he 
cargo so re-delivered are condemned as forfeited, the value oo rn 
thereof shall be paid into court and distributed as herein- demnation. 


before directed. 31 V.,c. 61, 8. 8. 


%. The Attorney General of Canada may, in Her Majesty’s Attorney 


Pie ae ne General of 
name, sue for or enforce any penalty or forfeiture incurred Ganda to 
‘under this Act. 31 Vi. c. 61, 8. 9: sue. 


10. If a dispute arises as to whether any seizure has or has As to proof of 
. legality of 
not been legally made or as to whether the person who seized <P i.c 
was or was not authorized to seize under this Act, oral evi- 
dence may be taken and the burden of proving the illegality 
of the seizure shall he upon the owner or claimant. 31 V., 


{GAO DMR LO, 


At. Noclaim to anything seized under this Act and return- Claims 
ed into any court of vice-admiralty for adjudication shall be ocr. 
admitted unless the claim is entered under oath, with the 
name of the owner, his residence and occupation, and the 
description of the property claimed,—which oath shall be 
made by the owner, his attorney or agent, and tothe best of 
his knowledge and belief. 31 V., c. 61, s; 11. 
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And security 12. No person shall enter a claim to anything seized. 


must be 


piven, under this Act until security is given, in a penal sum not ex- 


ceeding two hundred and forty dollars, to answer and pay 
costs occasioned by such claim; and in default of such 
security, the things seized shall be declared forfeited. and 
shall be condemned. 31 V..c. 61,8. 12. 


eotection of 48. No writ shall be sued out against any officer or other 
officers, &c., 


been delivered to him or left at his usual place of abode by 
the person intending to sue out such writ, his attorney or 
agent,—in which notice shal! be contained the cause of 
action, the name and place of abode of the person who is to 
bring the action, and of his attorney or agent ; and no evi- 
dence of any cause of action shall be admitted except such 
as is contained in such notice. 81V..c. 61, 8.13. ° 


Limitation of U4. Every such action shall be brought within three 


suite. months after the cause thereof has arisen. 31 V..c. 61,8. 14. 
Ifjudgment 15. If on any information or suit brought to tnal under 
is for the 


Gaimantbut this Act on account of any seizure, judgment is given for 
there was pro the claimant, and the court or judge certifies that there was 
bable cause of Hrobable cause for seizure, the claimant shall not be entitled 
costs allowed. to costs, and the person who made the seizure shall not be 
liable to any indictment or suit on account thereof; and if 
any suit or prosecution is brought against any person on ac- 
count of any seizure under this Act, and judgment is given: 
against him, and the court or judge certifies that there was 
probable cause for the seizure, the plaintiff, besides the thing 
seized or its value, shall not recover more than four cents 
damages, and shall not recover any costs, and the defendant 
shall not be fined more than twenty cents. 31V.,c.61,s. 15. 


Tender ot RG. Hvery officer or person who has made a seizure under 
eae this Act may, within one month after notice of action receiv- 
ed, tender amends to the person complaining, or to his attor- 
ney or agent, and may plead such tender. 31V., c.61,s. 16. 


Limitationof 27. All actions for the recovery or enforcement of penal- 


suits for 


Pe cies ties or forfeitures imposed by this Act shall be commenced 


within three years after the offence committed. 81 V., c. 61, 
s. 17. 


As to appeals &&%. No appeal shall be prosecuted from any decree, or 
Ae ni sentence of any court, in respect of any penalty or forfeitu e 
Act. imposed by this Act, unless the inhibition is applied for and 

decreed within twelve months from the decree or sentence 


being pronounced. 31 V.,c. 61,8.18. 


Governor in 19. In eases of seizure under this Act, the Governor in 
Vounc! may Council may direct astay of proceedings; and in cases of con- 
| 1254 


person authorized to seize under this Act for anything done © 
this Act. under this Act, until one month after notice in writing has. 
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demnation, may relieve from the penalty, in whole or in part, Sata from 
and on such terms as are deemed right. 81V.,c.61,s.19.  P°""" 


20. This Act shall apply to every foreign ship, vessel or Act to apply 
boat in or upon the inland waters of Canada; and the pro- (en 
visions hereinbefore contained in respect of any proceedings other courts 
in a court of vice-admiralty shall, in the case of any such pesttuted 
foreign ship, vessel or boat, apply to the Maritime Court of admiralty in 
Ontario and to the superior courts, and any penalty or for- puch ease, 
feiture under this Act may be recovered or enforced in any 
of such courts in the Province within which the cause of 


prosecution arises. 31 V., c. 61, s. 20. 
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Bet: CHAPTER 71. 


An Act respecting discipline on board of Canadian A.D. 1886 
Government Vessels. 


ee ce 


7 tae Majesty, by and with the advice and consent of the 
Senate and House of Commons of Canada, enacts as 
follows :— 


SHORT TITLE. 


1. This Act may be cited as “ The Government Vessels Dis- ghort title. 
cipline Act.” 838 Y., c. 16, s. 1. 


INTERPRETATION, 


ee Livery vessel employed by the Government of Canada, Vessels em- 
either temporarily or permanently, shall be deemed while so ployed by 
employed to belong to the Government for the purposes and 7°V7"™°"* 
within the true intent and meaning of this Act. 383 V., c. 16, 
s. 12. 


a _ 8. In this Act, except in the next following section, the “Master” to 
expression “master” includes any person for the time being mean officer 
4 ‘Jawfally i in command or in charge of any such vessel as ae oe 
aforesaid, as the officer thereof hichest i in rank then on board ; being. 

and. the ship’s book of every such vessel shall be conclusive 

evidence. of the relative rank of every officer therein named; 

and the fact that any such officer was at any particular time 

~ In command or in charge of the vessel, and the signature of 
any such officer, as being so in command or in charge, shall 

not be called in question except by the Crown. 83 V., c. 16, 

g. bh. 


SHIP’S BOOK. 


4. The master of every vessel belonging to the Govern- Men engaged 
ment of Canada shall cause every person engaged for service ‘0 have this 
in such vessel, after having had this Act read to him, and them, and to 
before he enters upon the discharge of any duty on board of sign ship 8 
° such vessel, to sign his name in the proper column of a book a 
to be kept by the master for that purpose. 33 V., c. 16, s. 2. 


. 
{ 
i 
i 


De Such. book shall contain a statement of the name of Conditions of 
the ‘vessel, the name of the master, and the year for which °e2gement 


of men, and 


4 it he the ship’ s book of such vessel,—and also statements to what the 


be following effect, that is to say: that this Act has been pthc tihs 
1001 | 


or 
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read to each person who has signed his name in the proper 
column, before he signed his name thereto; and that he! 
has thereby consented to submit himself to the provisions 
of this Act, and to conduct himself in an orderly, faithful,- 
honest and sober manner, and to be at all times diligent in ' 
the discharge of his duty, and to be obedient to the lawfult 
commands of the master of the said vessel for the time be- 

ing and of others his superior officers, whether on board, in 

boats, or on shore, in everything relating to the said vessel 

and the stores thereof and to this Act, and that any embez- 

zlement, or wilful or negligent destruction or loss of or injury 

to any part of the stores of the said vessel shall be made good. 

out of the wages of the person guilty of the same, and that 
if such person has entered himself as qualified for a duty 

which he proves incompetent to perform, he may be dis- 

charged or his wages may be reduced at the discretion of 

the master. 33 V., c. 16, s. 8, part. 


Oolumns for © Such book shall contain columns properly headed, as 
certain follows, that is to say :— 
matters. ; , | 
(z.) A column for the names of the persons engaged, includ- 
ing officers ; | 


(b.), A column for the dates when engaged ; 

(c.) A column for the capacity in which each person is to 
serve, with the relative rank of the officers, indicated by 
numbers ; | 

(d.) A column for the period during which each person is 
to serve ; _ 

(e.) A column for the rate of wages at which each person 
is to be paid ; 

(f.) A column for the names of the witnesses to each signa- 
ure ; 

(¢.) A column for the dates ot signatures. 33 V., c. 16, 8.3, 
part. } 


Agreement to “+ The contents of the said book shall be read by the 
Ae aereth master or other officer of such vessel to each man about to 
ship on board thereof, and every person so signing any such 
book shall thenceforth be subject to this Act for and during 


pes of his engagement as therein mentioned. 33 V,, 
C. > 8. &. 


DISCIPLINE. 


Deenece and S. Whenever any person subject to this Act commits any 
mente of the following offences, he shall be liable to be punished 
summarily on conviction before any commissioner of police 
appointed under the “ Act respecting the Police of Canada,” 
or before any justice of the peace, as follows, that is to say :— 
Desertion. (a.) For desertion he shall be liable to imprisonment for 
any term not exceeding four weeks with or without hard 
labor, and also to forfeit all or any part of the clothes and 
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“ ofocte vs Dice on ‘hoard: and all or any part of oe wages 

m “lor emoluments which he has then. earned ; 
ni (0 ae For neglecting or refusing, without reasonable cause, a res tla or 
, to join his vessel, or to proceed on any voyage or cruise in Tiusing to 
his vessel, or for absence without leave at any time within SiceeRa ta 
| twenty-four hours of the vessel’s sailing from any port, or ees 

for absence at any time without leave and. without sufficient peo 
reason, from his vessel or from his duty not amounting to leave. 
q ‘desertion, he shall be liable to imprisonment for any ra 

,. not exceeding four weeks with or without hard labor, and 
also at the discretion of the commissioner, or justice, to for- 
 feit out of his wages a sum not exceeding the amount of ten 

days’ pay ; 

- (¢.) For quitting the vessel without leave after her arrival Quitting 

in port at the close of the season of navigation, and before without leave 
she is placed in security, he shall be liable to forfeit out of secured. | 
his wages a sum not exceeding ten days’ pay; 

(d.) For wilful disobedience to any lawful command, he Act of wilful 

shall be liable to imprisonment for any term not exceeding een ora 
four weeks, with or without hard labor, and also, at the dis- 

cretion of the commissioner or justice, to forfeit out of his 

wages a sum not exceeding two days’ pay ; 

(e.) For continued wilful disobedience to lawful com- Continued 
mands, or continued wilful neglect of duty, he shall be liable TsePedience- 
-  toimprisonment for any term not exceeding four weeks, with 
or without hard labor, and also, at the discretion of the com- 

missioner or justice, to forfeit for every twenty-four hours’ 

continuance of such disobedience or neglect, a sum not ex- 

ceeding two days’ pay ; 

(f.) For assaulting any master or cae of any Canadian Assault on 
Government vessel, he shall be liable to imprisonment for “"°"* 
* any term not exceeding four weeks, with or without hard 
p. labor; 
(g sy For combining with any other or others of the crew to Combining to 

. disobey lawful commands, or to neglect duty, or to impede Tey: 
_ the navigation of the vessel, or the progress of the voyage, 
or the continuance of the cruise, he shall be liable to im- 

prisonment for any term not exceeding four weeks, with or 

without hard labor ; 

(h.) For wilfully damaging the vessel, or embezzling or wil- Wilful 
fully damaging any of her stores, he shall be liable to forfeit pane As 
out of his wages a sum equal in amount to the loss thereby men 
sustained, and also,:at the discretion of the commissioner or 
justice, to imprisonment for any term not exceeding four 
weeks, with or without hard labor. 33 V., c..16, 8. 5. 


A Pe tt 


‘ 9. Upon the commission of any of the offences enumerated Entry of 
dt’ offence to be 
in the next preceding section, an entry thereof shall be made jade in the 


q - in the log-book, tid shall es signed by the master and also oe 
by one of “the officers or one of the crew; and the offender, if 4, ue 


a still in the vessel, shall before the next subsequent arrival of anda ony: 
Be _ the: vessel at any port, or if ee is at the time in port, before ee ne 


003 
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his reply, if her departure therefrom, be furnished with a copy of such 

ae Oe entry, and have the same read over distinctly and audibly to 
him, and may thereupon make such reply thereto as he thinks 
fit; and a statement that a copy of the said entry has been 
so furnished, and that the same has been so read over as afore- 
said, and the reply, if any, made by the offender, shall like- 
wise be entered and signed in manner aforesaid ; and in any 
subsequent legal proceeding the entries hereinbefore required 
shall, if practicable, be produced and proved, and in default 
of such production and proof, the commissioner or justice 
hearing the case may, in his discretion, refuse to receive evi- 
dence of the offence. 33 V., c. 16, s. 6. 


ses OF 10. Whenever, either at the commencement or during the 
officer ma Brey Cai : ; 

apprehent progress of any voyage or Cruise, any person subject to this 
igi Act neglects or refuses to join, or deserts from, or refuses to 
With Oe proceed on any voyage or cruise, in any vessel belonging to 


the Government of Canada in which he is duly engaged to 
serve, or is found otherwise absenting himself therefrom 
without leave, the master or any officer of such vessel may, 


in any place in Canada, with or without the assistance of the 


police constables appointed under the said “ Act respecting 
the Police of Canada,” who are hereby directed to give the 
same, if required, apprehend him without first procuring a 
warrant,—and may thereupon in any case, and shall in case 
he so requires and it is practicable, convey him before some 
commissioner of police appointed under the said Act, or be- 
fore some justice of the peace, to be dealt with according to 
law,--and may, for the purpose of conveying him before such 
commissioner or justice, detain him in custody for a period 
not exceeding twenty-four hours or such shorter time as is 
necessary, or may, if he does not so require, or if there is no 
such commissioner or justice at or near the place, at once 
Penalty for convey him on board ; and ifany such apprehension appears 
improper to the commissioner. or justice before whom the case is 
grounds, the master or, officer who makes the same or causes 
the same to.be made, shall incur a penalty not exceeding one 
hundred dollars ; but such penalty, if inflicted, shall be a bar 
to any action for false imprisonment in respect of such appre- 

hension. 83 V., c. 16, s. 7. 


Deserters may ai. Whenever a person subject to this Act is brought be- 
board in lien 10re any commissioner of police, or justice of the peace, on 
of being the ground of his having neglected or refused to join or pro- 
impnsoned.  geed on ahy voyage or cruise, in any vessel belonging to, the 
Government of Canada, in which he is engaged to serve, or 
of having deserted or otherwise absented himself therefrom 
without leave, such commissioner or justice may, if the 


master.or any officer thereof so requires, instead of commit-. 


ting the offender to prison, cause him to. be conveyed on 
board for the purpose. of proceeding on the voyage or cruise, 
1004 ei 
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or deliver him to the master or any officer of the vessel, to be 

by him so conveyed, and may in such case-order any costs 

and expenses properly incurred by or on behalf of the master, 

by reason of the offence, to be paid by the offender, and, if | 
necessary, to be deducted from any wages which he has then : 
earned, or which by virtue of his then existing engagement 


he may afterwards earn. 33 V., c. 16,5. 8. 


E>. If any person subject to this Act is imprisoned on the Person im- 
ground of his having neglected or refused to join or to pro- Prisoned for 
ceed on any voyage or cruise, in any vessel belonging to the breach of 
Government of Canada in which he is engaged to serve, or “iscipline 

: : ; S wOM ; may be sent 
of his having deserted or otherwise absented himself there- on board be- 
from without leave, or of his having committed any other f~ ee 
breach of discipline, and if during such imprisonment, and sentence. 
before his engagement is at an end, his services are required 
on board his vessel, any justice of the peace may, at the 
request of the master or of any officer thereof, cause such 
person to be conveyed on board his said vessel for the pur- 
pose of proceeding on the voyage or cruise, or to be deliy- 
ered to the master or any officer of the same, to be by him so 
conveyed, notwithstanding that the term for which he was 


sentenced to imprisonment has not expired. 83 V., c. 16, s. 9. 


4S. Whenever a question arises, whether the wages of any Facilities for 
person subject to this Act are forfeited for desertion, it shall Seas 
be sufficient for the person insisting on the forfeiture to show as concerns 
that such person was duly engaged in, or that he belonged ffeiture of 

rs) : wages. 

to the vessel from which he is alleged to have deserted, and 
that he quiited such vessel before the completion of the 
period of his engagement, and that an entry of the desertion 
has been duly made in the log-book; and thereupon the 
desertion shall, as far as relates to any forfeiture of wages or 
emoluments under the provisions hereinbefore contained, be 
deemed io be proved, unless the person can produce a proper 
certificate of discharge, or can otherwise show to the satis- 
faction of the commissioner of police or justice of the peace, 
hearing the case, that he had sufficient reasons for leaving 
His. vessel. (oo V., Cc. 16, 8. £0. 


44. Any justice of the peace for the county or district in What justices 
which is situated the port where the vessel, on board of ‘uisdietioe 
which the offence has been committed, touches next after the 
time of its commission, shall have jurisdiction over an offence 

committed against the provisions of this Act, and any sen- 

tence of imprisonment under this Act may be carried out in 
the common gaol of suth county or district. 33 V., ¢. 16, 
Sebo 


* 
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the condition of the fishermen. 45 V., c. 18, s..1, part. 


8. 2, part. 


CHAPTER 96. 


An Act to encourage the development of the Sea Fisher- A.D. 1880. 
les and the building of Fishing Vessels. : 


Fe Majesty, by and with the advice and consent of 


the Senate and House of Commons of Canada, enacts : 
as iollows :— : 


I. The Governor in Council may authorize the; payment, Anna) ares 
out of the Consolidated Revenue Fund of Canada, of an oiqfeca 


annual grant not exceeding one hundred and fifty thousand fisheries. 


dollars, to aid in the development of the sea fisheries of 


Canada, and the encouragement of the building and fitting 
out of improved fishing vessels, and the improvement of 


2. Such grant shall be appropriated, for the said purposes How to be 
at such times and by such instalments, in each year, as the ajpropriated. 


’ Governor 1 in Council directs. Ao Ve cries 1 pare 


s+ During each session, a statement shall be laid before a Staal 
men r 
both Houses of Parliament, of the mode in which it is pro- parliament 
posed to distribute the grant 1n the ensuing year, and the and what it 


assent of Parliament shall be obtained iieectoma es Vis Crates: ong 


x 


4. AM statement shall be laid before both Houses of Par- Yearly report 
hhament within the first twenty days of each session, of the Ke Sistem 
mode in which the said grant has been expended, together shall show. 
with copies of all Orders in Council relating to such grant 
oe expenditure. 45 V., c. 18, s. 2, part. 


Wr 
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CHAPTER 91, 


An Act respecting the Protection of Navigable Waters. A.D. 1886. 


y= Majesty, by and with the advice and consent of the 
Senate and House of Commons of Canada, enacts as 
follows :— 


1. In this Act, unless the context otherwise requires,— © Interpreta- 
(a.) The expression “ vessel” includes every description of eS 
‘ship, boat or craft of any kind, and whether propelled by “Vessel.” 

steam or otherwise, and whether used as a sea-going vessel 
or on inland waters only ; 

(b.) The expression ‘‘ owner’ means the registered owner. « Owner.” 
ADV! eB 68m: 


2. If the navigation of any navigable water, over which Notice of any 
the Parliament of Canada has jurisdiction, is obstructed, Paper to 
impeded or rendered more difficult or dangerous by the the Minister 
wreck, sinking, lying ashore or grounding of any vessel of Marne and 
or part thereof or other thing, the owner, master or person | ; 
in charge of such vessel or other thing, by which any such 
obstruction or obstacle is caused, shall forthwith give notice 
of the existence thereof to the Minister of Marine and Fish- 
eries, or to the collector of customs at the nearest or most 
convenient port, and shall place and, as long as such obstruc- Signal to be 
tion or obstacle continues, shall maintain, by daya sufficient Hee on 
signal and by night a sufficient light to indicate the position obstruction. 
thereof,—and in default of giving such notice and placing 
and maintaining such signal -and light shall, on summary 
conviction before two justices of the peace, be liable to a Penalty for 
penalty of forty dollars for every day during which he neg- nee er 
lects so to do without lawful or reasonable excuse. 49 V., 


¢. 86, s. 2. 


3. The Minister of Marine and Fisheries may cause such Minister may 
signal and light to be placed and maintained, if the owner, Pe aion 
master or person in charge of such vessel or other thing by 
which the obstruction or obstacle is caused fails or neglects 
sotodo. 49 V., c. 36, s. 3. 


4. If, in the opinion of the Minister of Marine and Fish- pesca he 
eries, the navigation of any navigable water as aforesaid is tion to be 
obstructed, impeded or rendered more difficult or dangerous removed. 
by reason of the wreck, sinking or lying ashore or ground- 

; 1239: 
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ing of any vessel or of any part thereof, or other thing, the 
said Minister may, under the authority of the Governor in 
Council (if such obstruction or obstacle continues for more 
than twenty-four hours), cause the.same to be removed or 
destroyed in such manner and by such means as he thinks 
fit,—and may use gunpowder or other explosive substance 
for that purpose if he deems if, advisable,—and may cause 
such vessel, or its cargo, or any thing causing or forming 
part of such obstruction or obstacle to be conveyed to such 
place as he thinks proper, and to be there sold by auction 
or otherwise as he deems most advisable—and may apply 
the proceeds of such sale to make good the expenses incurred 
by him in placing and maintaining any signal) or light to 
indicate the position of such obstruction or obstacle, or in 
the removal, destruction or sale of such vessel, cargo. or 
thing,—paying over any surplus of such proceeds to the 
owner of the vessel or thing sold, or other persons entitled 


to such proceeds or any part thereof; respectively. 49:V.., 


c. 36; s. 4. 


e. Whenever, under the provisions of this Act, the Minis- 
ter of Marine and: Fisheries has caused: any: signal or heht 
to be placed and maintained to indicate the position of any 
obstruction or obstacle, or has, with the authority of the 
Governor in Council, cansedi to be removedi or destroyed any 


obstruction or obstacle to the navigation of: any navigable 


water. occasioned) by the wreck, sinking or lying ashore or 
grounding of any vessel, or part thereof, or other thing, and 


the cost of placing and: maintaining such:signal or light or 


of removing: or destroying such vessel: or part thereof or 
other thing has been defrayed: out of: the. public moneys of 
Canada,—and the net proceeds. of the sale.under this Act of 
such vesselior its cargo, or the:thing, which causedior formed 
part of such obstruction, are not sufficient: to:make good: the 
expenses incurred. for the: purposes: aforesaid’ and the costs 
ofisale, the amount. by which such. proceeds fallishort' of the 
expenses so defrayed as aforesaid, and: such. costs—or the 
whole amount of such. expenses, if there is. nothing. which 
can be sold’as. aforesaid—shall be recoverable with. costs by 
the Crown. from. the owner ofr such: vessel or other thing or 
from the managing owner or from the master. or person: in 
charge thereof at the time such obstruction or obstacle was 
occasioned, or from any person through whose act or default, 
or. through, the act or default.of whose servants.such‘obstruc- 
tion/or obstacle was occasioned: or. continued and! any: sum 
so recoveredishall form part of the. Consolidated’ Revenue 
Fund of Canada: 49:V:, ©. 36; s. 5: Rie 


_ 6. Nothing in this Act shall be construed to exempt any 
owner, master.or person. from any obligation. or responsi- 
bility with respect to any obstruction; or obstacle. imposed. 
on him: by any other law, or io derogate from: or impairany 
1240: £ | 
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1886. . Protection of ‘Navigable Waters. Chap. 91. 3 


power or right vested by any such law in the Quebec Har- 
bor Commissioners, or Montreal Harbor Commissioners, or 
other authority, with respect to such obstruction or obstacle, 
and not incompatible with the powers hereby vested in the 
Minister of Marine and Fisheries. 49 V., c. 36, s. 6. 


‘7- No owner or tenant of any saw-mill, or any workman No sawdust 
therein or other person shall throw or cause to be thrown, -jy et. 
or suffer or permit to bethrown, any sawdust, edgings, slabs, thrown into 
bark or rubbish of any description whatsoever, into any river, 22/38?! 
stream or other water, any part of which is navigable or 
which flows into any navigable water; and every person 
who violates the provisions of this section shall, on summary 
conviction, be liable, for a first offence, to a penalty of not 
less than twenty dollars, and for each subsequent offence, to 
a penalty of not less than fifty dollars: 

2. The several fishery officers shall, from time to time, ex- Fishery 
amine and report on the condition of such rivers, streams Stet to en- 
and waters, and prosecute al] persons violating the provi- vision. 
sions of this section ; and for enforcing the said provisions, 
such officers shall have and exercise all the powers conferred 
upon them for like purposes by ‘“ The Fisheries Act :” 

3. The Governor in Council, when it is shown to his sat- Exemption 
isfaction that the public interest would not be injuriously PY Procama: 
affected thereby, may, from time to time, by proclamation cases. 
published in the Canada Gazette, declare any such river, 
stream or water, or part or parts thereof, exempted from the 
operation of this section, in whole or in part, and may, from 
time to time, revoke such proclamation. 49 V., c. 36, s. 7. 
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OTTAWA: Printed by Brown Cuamseriin, Law Printer to the Queen’s Most 
Excellent Majesty. 
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CHAR. 23. 


An Act to amend the Law respecting Documentary 
| Kividence in certain cases. 


[Assented to 21st March, 1881.] 


H™ Majesty, by and with the advice and consent of the preamble. 
Senate and House of Commons of Canada, enacts as 
follows :— 


I. Primd facie evidence of any proclamation, order, regula- yodes in 
tion or appointment, made or issued before or after the which prima 
passing of this Act by the Governor General or by the LS iia 
Governor in Council, also of any proclamation, order or tions, &., of 
regulation or appointment made or issued before or after the aeioate 8. 
passing of this Act, by or under the authority of any Minister may be given. 
or Head of any Department of the Government of Canada, 
may be given in all courts of justice established by the 
Parliament of Canada, and in all legal proceedings whatso- 
ever, civil or criminal, over which the Parliament of Canada 
has legislative authority in all or any of the modes herein- 


after mentioned, that is to say :— 


1. By production of a copy of the Canada Gazette pur- Canada Ga- 
porting to contain a notice of such proclamation, order, 7° 
regulation or appointment ; 


2. By the production of a copy of such proclamation, Copy pritted 
order, regulation or appointment purporting to be printed *% aE 
by the Queen’s Printer for Canada ; 


3. By the production in the case of any proclamation, Production 
order or regulation issued by the Governor General or by Gounell ie 
the Governor in Council of a copy or extract purporting to copy or ex- 
be certified to be true by the Clerk, or assistant or acting Foy’ or 
Clerk of the Queen’s Privy Council for Canada, and in the 
case of any proclamation, order, regulation or appointment 


made or issued by or under the authority of any such Minis- 
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ter or Head of a Department, by the production of a copy or 
extract purporting to be certified as true by the Minister, or 
by his Deputy or acting Deputy, or by the Secretary or 


acting Secretary of the Department over which he presides. 


Modes in 
which prima 
Sacie evidence 
of proclama- 
tions, &c., by 
Lieutenant- 
Governors of 
Provinces, 
&c., may be 
given. 


2 Primé facie evidence of any proclamation, order, 
regulation or appointment made or issued before or after the 
passing of this Act by a Lieutenant-Governor of any 
Province in Canada, or by his Executive Council, or by or 
under the authority of any member. of such Executive 
Council, being the Head of any Department ofthe Provincial 
Government of the Province, may be given in all courts of 
justice established by the Parliament of Canada and in all 
legal proceedings whatsoever, civil or criminal, over which 
the Parliament of Canada has legislative authority in all or 


any of the modes hereinafter mentioned, that is to say :— 


Official Ga- 
zette. 


Copy by Gov- 
ernment 
Printer. 


Certified 
copy, extract, 
&c. 


Proof of 
hand writing, 
&c., not re- 
quisite. 


Certain 
offences in 
relation to 
such procla- 
mations, &c., 
to be felony ; 
and punish- 
ment of 
oftenders. 


Fal3e state- 
ment as to 
printing. 


Forging or 
tendering 


1. By the production of a copy of the official gazette for 
the Province purporting to contain a notice of such procla- 
mation, order, regulation or appointment ; 


2. By the production of a copy of such proclamation, 
order, regulation or appointment purporting to be printed 
by the Government Printer for the Province ; 


8. By the production of a copy or extract of such 
proclamation, order, regulation or appointment certified to 
be true by the Clerk or assistant or acting Clerk of the 
Executive Council, or by the Head of any Department of a 
Provincial Government, or by his Deputy or acting Deputy, 
as the case may be. 


%. No proof shall be required of the handwriting or 
official position of any person certifying, in pursuance of 
this Act, to the truth of any copy of or extract from any 
proclamation, order, regulation or appointment; and any 
such copy or extract may be in print or in writing, or partly 
in print and partly in writing. 


4. If any person— 


1. Prints any proclamation, order, regulation or appoint- 
ment, or notice thereof and causes the same falsely to purport 
to have been printed by the Queen’s Printer or the Govern- 
ment Printer for any Province of Canada, as the case may be, 
or tenders in evidence any copy of any proclamation, order, 
regulation or appointment, which falsely purports to have 
been printed as aforesaid, knowing that the same was not so 
printed ; or— 


2. Forges, or tenders in evidence knowing the same to 
have been forged, any certificate authorized to be made or 


3 


given by this Act or by any Act of Parliament, or by any toneed Cae 
Act of a Provincial Legislature, for the purpose of certifying “""° °* 
or verifying any copy or extract of any proclamation, order, 
regulation, appointment, paper, document or writing of 

which a certified copy may lawfully be offered as prima 

facie evidence, he shall be guilty of a felony, and shall on 
conviction be liable to be imprisoned in the penitentiary 

for five years, or for any term not less than two years, or 

to be imprisoned in any other gaol or place of confinement 

for any term less than two years. 


%. The provisions of this Act shall be deemed to be in addi- How this Act 
tion to and not in derogation of any powers of proving docu- Shall be con- 
ments given by any existing statute or existing at common 


law. 


6. This Act may be cited as “The Documentary Evidence Short title. 
Act, Canada, 1881.” 


Orrawa.—Printed by Brown Cuampuriin, Law Printer to the Queen’s Most 
Excellent Majesty. 
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I.—THE ORIGIN OF AMERICAN CLAIMS TO PARTICIPATE IN THE 
COLONIAL FISHERIES. 


Americans found their original claim to equal fishery rights in the Anglo- 
American seas on the share that New Englanders bore whilst British subjects inthe 
“conquest of these Colonies from the French ; and also upon their use of tke 
fisheries in common with those Colonists from whom they afterwards voluntarily. 
separated themselves. Excepting along the coast of Labrador and around the 
southwestern parts of the Gulf of St. Lawrence, off the Bay of Chaleur and the 
New Brunswick coast, they had fished freely before their separation from Great 
Britain. In the negotiations which preceded the peace of 1783 they drove a 
hard bargain for co-extensive privileges of fishery. It was of vital moment to 
them to secure some foothold, as anew nation, from which other acquisitions might 
In time be gained. Through force of strong language, and by threats to break off 
negociations, but chiefly from the characteristic temper of Great Britain to give 
way for peace sake, the American Commissioners managed to secure much more 
favorable terms than in fact and justice they were entitled to. 


Il.—_THE FISHERY ARTICLE OF THE TREATY OF 1783.* 


The Definitive Treaty of Peace and Friendship between His Britannic Majesty 
and the United States of America, signed at Paris on the 38rd of September, 1783, 
contains the following provision : 

‘“¢ ART. I11.—It is agreed, that the people of the United States shall continue 
‘to enjoy unmolested the right to take fish of every kind on the Grand Bank 
«and on all the other banks of Newfoundland : also inthe Gulf of St. Lawrence, 
“and at all other places in the sea, where the inhabitants of both countries used 


* A Collection of Treaties between Great Britain and other Powers—-By George Chalmers ; 
London. 1790, vols1. 
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“at any time heretofore to fish. And also that the inhabitants of the United 
“ States shall have liberty to take fish of every kind on such part of the coast of 
“ Newfoundland, as British fishermen shall use (but not to dry or cure the same on 
‘¢ that Island) and also on the coasts, bays, and creeks ofall other of His Britannic 
“ Majesty’s dominions in America ; and that the American fishermen shall have 
“liberty to dry and cure fish in any of the unsettled bays, harbors, and creeks of 
“ Nova Scotia, Magdalen Islands, and Labrador, so long as the same shall remain 
‘ unsettled ; but so soon as the same, or cither of them shall be settled, it shall 
‘6 not be lawful for the said fishermen to dry or cure fish at such settlement, with- 
“ out a previous agreement for that purpose with the inhabitants, proprietors, or 
‘* possessors of the ground.” | 

The guarded language of this article is somewhat remarkable. It had been 
contended on the part of America that her citizens should enjoy common rights 
of fishing the same as when they were British colonists.* And the use 
of the word “right ’’ was urged very warmly by Mr. Adams.¢ In that part of 
the article which relates to fisheries “‘ IN THE SEA,’ a concurrent ‘“‘right”’ 1s agreed 
was acceded to.T 
This text proves how marked, how emphatic was the distinction between a re- 
cognized “right” and a conceded ‘“liberty,’’—the former being susceptible of 
permanence, and the latter existing at will. | 


? 


to ; but in the coast and Labrador fishings simple “liberty ’ 


TIL.—THE TREATY OF 1783 AS AFFECTED BY THE WAR OF 1812. 


The two-fold sense of Article III of the Treaty of 1783 has been before 
observed. In the first portion of the article there is a clear recognition of a con- 
tinuing “‘right”’ of fishery || which “the people of the United States shall con- 
tinue to enjoy ’’—in those parts of ‘‘the sea’’ which had been commonly used by 
Colonists to the exclusion of the French, then, in the conjunct portion is an 
equally plain and distinct concession of “liberty” to use certain specified waters 
and coasts within the jurisdictional limits of the British possessions in concur- 
rence with His Britannic Majesty’s loyal subjects.§ 


.. J “We had fought for, had won and had enjoyed the fishing grounds as British subjects.” —Mr. 
ush. | 


+ ‘Gentlemen, is there or can there be a clearer right ? In former Treaties, that of Utrecht and 


* « that of Paris, France and England have claimed the right and used the word * * * * Tf Heaven 
‘Cin the creation gave a right, it is ours at least as much ag yours.” —.Annals of Diplomacy. 

Oe Wit: rights acknowledged by the treaty of 1783, were not only distinguishable from the 
< liberties conceded by, the same treaty, in the foundation on which they stand, but they were care- 
‘¢ fully distinguished in the wording of the Treaty.” Diplomatic Correspondence.—Lord Bathurst's 
despatch, 30th December, 1815, ; 

| “It was therefore surely obvious that the word right was throughout the treaty used as appli- 
‘© cable to what the United States were to enjoy in virtue of a recognized independence ; and the 


‘‘ word liberty to what they were to enjoy as concessions strictly dependent on the treaty itself”? 


—Diplomatic Cor. Lord Bathurst's despatch, Oct. 30, 1815. 


“The distinction between the special liberty and the general right appears to have been well 
“ understood by the American Ministers who negotiated the treaty of 1783, and to have been clearly 
«‘ marked by the very import of the terms which they employed.” — Mr. Russell. 

§ The word “right” here means just claim: 
granted,—-Ed 


e 


The term “ liberty” signified privilege or permission > 
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At the Treaty of Peace the high contracting parties must have stood each 
on a separate footing. ‘They had been at war, and there was then an inchoate 
national sovereignty, already recognized in the provisional articles of 1782, and 
afterwards completed and confirmed by the recognition of the independence of the 
United States.* ‘Their respective sea rights would, without any stipulations, be 
those recognized and laid down by the Law of Nations. British jurisdiction over 
the waters around the Coasts of so much as should remain to her of colonial empire 
in North America would extend at least three miles—the bays, harbors &c., being 
defined customarily by headlands.+ Within such extent she was thenceforth ab- 
solute and sole proprietor. And it accorded as well with the relative positions as 
with the antecedents of both nations, that America should afterwards enjoy as a 
right the fisheries of the open sea, and that Great Britain should extend to her 
sovereign neighbour the liberty of using grounds formerly common, but now made 
exclusive by the recent definition of respective national possessions. 


Tt has been argued that, in the recognition of the sovereignty of the United 
States there was implied a partition of all the fishery privileges in which their 
people had participated when colonists and British subjects. From which they 
assert an absolute right (to participate in all the fisheries) as “‘ confirmed for ever,” 
and as not affected by the war of 1812, but merely compromised in the subsequent 
convention.{ While it was most obviously nothing more than a conceded liberty 
to obtain during pleasure. 


American Ministers, in all of their correspondence, have laid great stress on the 
argument that the fishing liberties they had enjoyed under the treaty of indepen- 
dence were merely defined by the convention of 1818,—in fact, that it was a 
virtual continuance of the former treaty.|| The position thus assumed is pro- 
claimed by them to be quite unassailable. 


AL Ghent, in 1814, the American Commissioners went even further in asserting 
the principle that the treaty of 1783 is to be regarded as perpetual, and of the 
nature of a deed in which the fisheries are an appurtenant of the soil conveyed or 


* “ His Britannic Majesty acknowledges the said United States, &c., &c., to be free, sovereign and 
‘independent states,that He treats with them as such,” &c., &c.—Vide Article I of the Treaty of Paris, 
Pan 1183. : 

“ We treated with our great adversary for peace, and desired it; but we treated as a co-equal 
sovereign nation.” —Rush’s Diplomatic Relations, Philadelphia, 1860. 


- ft 4 compendium of the Law of Nations, by @. F. Von Martens, London, 1802.—Law of Nations by 
Mons, de Vattel : Philadelphix, 1858. 
- 


+ Vide Diplomatic Correspondence of Messrs, Stevenson, Upshur, Everett and Calhoun. 


|| ‘‘ Great Britain could not consider any one state at liberty to assign to a treaty made with her 
“such a peculiarity of character as should make it as to duration, an exception to all other treaties, 
‘in order to, found, on a peculiarity thus assumed, an irrevocable title to indulgences which had all 
‘“ the features of temporary concessions.”—Diplomatic Correspondence. Lord Bathurst's despatch, Oct. 
30, 1815, ‘ 
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parted with : * and that, therefore, no stipulation was necessary or desirable to 


secure the perpetuity of the appendage more than of the territory itself. > The 


utter fallacy of this argument is made apparent by the fact that the fisheries were 
then, and had always since been, appendages of British soil. It would be an extra- 
ordinary abuse of language to attempt to prove by the concession of a privilege 
having its origin in common usage and convenient toleration, that there was im- 
plied the acknowledgment of an acquired “right” as between separate sover- 
eignties. And it might be styled preposterous to claim that foreigners could con- 
tinue to enjoy both the wsus and the fructus of waters now no longer common, but 
the exclusive property and the dominion of another nation whose subjects alone 
should use them. It is doubly important to American views that the indefeasible 
character of the old treaty should be sustained, because of its use as corroborative 
of the “ practical construction ’’{ which their fishermen have put upon the renounce- 
ment in the new convention, and as vantage ground in any future discussion 
arising out of different constructions of the existing convention. 

The pretension that the fishery article of the former treaty survived the rup- 
ture of 1812, is one which very little inquiry should dissipate. Apart from the 
general effect of hostilities, there are other elements in the duration of such en- 
gagements, as will be seen on reference to the following authorities : 


‘¢ Treaties properly so called, the engagements of which imply a. state of 
‘amity between the contracting parties, cease to operate if war supervenes, unless 
‘¢ there are express stipulations to the contrary. It is usual on the signature of 
‘Ca Treaty of Peace for Nations to renew expressly their previous Treaties, if they 
“intend that any of them should become once more operative. Great Britain in 


x vied beak pine mainly discussed, as regards the Fisheries was whether the recognition of the 
4 American ‘right and liberty’ to fish on the Banks of Newfoundland and elsewhere, in the 3rd 
article of the treaty of 1783, was of a permanent character, or liable to be abrogated by war. The 


“ British doctrine was, that the treaty of 1783, not, being re-enacted or confirmed by the treaty of © 


‘¢ Ghent, was annulled by the war of 1812. The United States, while they did not deny the general 
i rule that a war put an end to previous treaties, insisted that the rule was not applicable to the 
e treaty of 1783, which was a treaty of partition, and by which the rights of each party were laid down 

as primary and fundamental ; so much of territory and incidental rights being allotted to one and so 
‘much to the other.” —£ditor’s note, Wheaton, p. 325, Boston, 1864, 

Nors.—This is but @ specious pretension. An incidental right must be incident to something— 
territory or situation. Fishery in British waters formed no incident of American territory or maritime 
situation, after the United States became a separate nation.—Ed. | 
t “ Mr. Adams suggested to his associates, and Mr. Clay embodied in a proposition to be pre- 

sented to the British Commissioners, the principle that we held our rights of fishing by the same 
“ tenure as we cid our independence.”—Diplamatic Correspondence, 1815 to 1818. . 

‘« The entire instrument implied permanence, and hence all the fishing rights secured under it to 
“the United States, were placed on the same foundation with their independence itself.” —Lditor’s 
note a Lawrence's edition of Wheaton’s Law of Nations, p. 325, 

: ay ae é : , 
ae rate ee of 1783, in relation to the fishing liberty, is abrogated by the war.’—Mr. Russell, 
Treaties securing territory, and establishing boundaries, might be in their 
Perpetuity will be quo ad the acquisition of property, or ontie seit RRoeEetGE ES dahenen ae 
agreement, there could be no common property in piscary subsisting within the jurisdictional ae of 
AU OUBOE power. Mr. Russell, one of the American negotiators of the treaty of Ghent, wrote in 1815: 
Z The immemorial enjoyment of aprivilege within British jurisdiction, by British subjects, the inhabi- 
i tants of British Colonies, could not wellbe considered as evidence of a title to that privilege claimed 
by the citizens ofan independent republic, residing within the exclusive jurisdiction of that republic.” 
ft Vide Mr, Upshur’s note to Mr, Everett, 30th June, 1843, aa 


a 


‘‘ practice admits of no exception to the rule that all Treaties, as such, are put an 
“end to by a subsequent war between the contracting parties.”—The Law 
of Nations considered as independent political communities: By Travers 
Twiss, D. O. L., London, 1861, p. 877. Lord Bathurst's letter of October 
30th, 1815. ; 


“‘ A state of war abrogates Treaties previously existing between the belli- 
“‘ gerents.” President's Message, 1847. Annual Register. 


“¢ Treaties of boundary alone are regarded by ‘jurists as TA Twiss’ 
Law of Nations, London, 1861. 


‘“ As a general rule, the obligations of Treaties are dissipated by hostility, 


‘and they are extinguished and gone for ever unless revived by a subsequent 
‘aereaty.’. * * * | 


“¢ All those duties of which the exercise is not necessarily suspended by the 
** war, subsist in their full force.”’—Commentaries on American Law: By James 
Kent, New York, 1848, vol. 1, p. 175. 


i Agreements, the exercise of which és enconsistent with a state of war, neces- 
*‘ sarily expire with the commencement of hostilities.””—Supreme Court of the 
United States, Sutton vs. Sutton, Russel and Mylnes’ Reports, vol. 1, p. 663. 


“ Permanent arrangements respecting national rights revive at peace, unless 
“ waived or new and repugnant stipulations be made.” —Chancellor Kent : Whea- 
ton, p. 494. 


Kyen if the general rule that war ends treaties be denied, there exist here 
all the elements of abrogation. 


First.—According to Chancellor Kent it is only as respects national “rights ”’ 


that revival at peace takes place ; but a mere privilege (“liberty ’’) is not pro- 
vided for. | 


Second.—There was no renewal at the Treaty of Ghent.; Here was an inter- 
mediate compact in which some of the stipulations of the Treaty of Paris (1783) 
were reproduced, and boundaries were adjusted ; but although mooted in the 


* Wheaton, page 494, 


tT ‘ During the negociations at Ghent, in 1814, the British plenipotentiaries gave notice that their 
“ Government did notintend to grant to the United States gratuitously the privileges, formerly granted 
‘‘ by Treaty to them, of fishing within the limits of the British Sovereignty, and of using the shores of the 
“ British territories for purposes connected with the British fisheries. In answer to this declaration 
‘¢ the American plenipotentiaries stated that they were not authorized to bring into discussion any of 
“‘ the rights or liberties which the United States have heretofore enjoyed in relation thereto ; from 
‘their nature and from the peculiar character of the treaty of 1783, by which they were recognized, 
' “no further stipulation has been deemed necessary by the Government of the United States to entitle 

“ them to the full enjoyment of them all.’— Wheaton, p. 463. 
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negotiations, the fishery subject found no place in the treaty. Thus indicating the 
designed omission of such other particulars.* 


By articie 8 of the same treaty in 1783, it had been agreed, “ That the navi- 
‘¢ vation of the River Mississippi, from its source to the Ocean, should for ever 
‘yemain free and open to the subjects of Great Britain and the citizens of the 
‘¢ United States.” And although it was described in that instrument asa ‘‘right ”’ 
secured to British subjects for ever, it was withheld, and has been ever since 
enjoyed exclusively by the United States, because the participatory right “had not 
been renewed by the Treaty of Ghent.’} Ifa definite “right” of navigation un 
the waters of a foreign state be annulled by war, how much more should a partici- 
pant “liberty’’ of fishery be subject to the same contingency!} 


Third.—Fishery in common with British subjects became incompatible with 
hostilities. Exercise of the liberty conceded depended on friendly relations. It 
certainly was withdrawn by the one, as it was practically relinquished and aban- 
doned by the other,|| when a state of war destroyed all customs and concessions: 
of an amicable nature. : | 


Fourth.—New and repugnant stipulations were made by the first article of 
the Convention of 1818. So that, if not abrogated by any other act or omission, 
the third article of the treaty of 1783 was indisputably ended by the repugnant 
article of that convention. § 


* “The Treaty of Peace coneluded at Ghent, in 1814, therefore contained no stipulation on the 
“gubject ; and the British Government subsequently expressed its intention to exclude the American 


‘‘ fishing vessels from the liberty of fishing within one mariné league of the shores of the British ~ 


“territories in North America, and from that of drying and curing their fish on the unsettled parts of 


‘those territories, and, with the consent of the inhabitants within those parts which had become ~ | 


‘ settled since the peace of 1783.”— Wheaton, p. 463. 

Chancellor Kent states (vol. 1, p. 178), that the tenth article of the treaty of 1794 between Great 
Britain and the United States ‘‘ was not impaired by the war of 1812,” because it contained a stipu- 
tation to the effect that in the event of war it should not become rescinded... 


+ “ The stipulation in the Treaty of 1783, securing to British subjects a right to participate in its 
& navigation. not having been renewed by the Treaty of Ghent 1814, the right of navigating the Miss- 
“ igsippi is now vested exclusively in the United States.”— Wheaton, page 353. 


* Americans may in their own favor wrest something from treaties beyond their 


true meaning ; but surely they cannot, in the case of other nations object to the application of rales 
applied for their own aggrandizement. In a letter to the American Secretary of State, 22nd April 
1822, one of the United States Commissioners acknowledges that ‘The British right of navigating — 
“ the river, within the American territory, was precisely similar to the American liberty of fishing 
é¢ within the British territorial jurisdiction.”-—Ed. # 


|| Andrews and Sabine admit, that during the war with England the distant fishing grounds were 
abandoned. Mr. Russell, writing to the United States Government, 11th February 1815, says ‘ The 
“people of the United States had never, in fact, during that period, enjoyed the fishing ’ privileges af 
‘moment; being effectually prevented therefrom by the existing state of hostilities.” Kd. 


§ The very fact of entering into the convention of 1818 entirely abandoned the ground of per- 
manence in the treaty of 1783. If it was permanent, what need was there for later stipulations 
which far from augmenting really diminished the freedom accorded by the former compact. None . 
knew and felt this predicament more than did that able, astute and patriotic man, Mr. Secretary — 
Webster: ‘It was undoubtedly an oversight in the Convention of 1818, &c., &c.” ‘ ~ i 

‘‘Nothing could abrogate the rights and liberties of the United States, but a renunciation by the ' 
ye States themselves.”—Diplomatic Correspondence, Mr. Adams’ despatch, September 15, 1815. — 

d, i : 
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Another argument advanced in this connection is founded on prescription, * 
and relies on the authority of Vattel. That learned writer says: “But, if so far 
from making itself master of a fishery, ‘‘ a nation has once acknowledged the com- 
‘mon right of other nations to come and fish there, it can no longer exclude them 
*‘from it; 2 has left that fishery in tts primitive state of communion, at least with 
“* respect to those who have been accustomed to take advantage of it.” } 

Writers, who cite this passage always conveniently forget to explain, that the 
context refers to acquisition by a nation of fructuary rights in the open sea, con- 
tradistinguished from the exclusive piscary sanctioned by the public law and uni- 
versal practice of nations as pertaining to jurisdictional waters.+ 


IV.—POSITION OF AFFAIRS AFTER THE TREATY OF GHENT.+ 


In the course of negotiations connected with this treaty, peace was repeatedly 
endangered by the extreme views of the Americans on the fishery question. 
Great Britain, adopting the rule of nations, regarded the “liberty”? conceded by 
Art. 3 of the treaty of 1783 as having lapsed in the war just ended. || Americans 
claimed the same privileges as they had enjoyed before the Revolution,§ with such 
further freedom of new fishing grounds and inshore fisheries as they had, by prac- 
tical participation, associated with the operations of their own fishermen. ‘Their 
negotiators were directed to make no peace without confirming these lofty preten- 
sions.4/ War should continue for ever rather than the United States should aban- 
don ‘one iota’”’** of their extraordinary claims. The British ministers firmly 
insisted, but were willing to accept as a partial equivalent for continuance of the 
liberty allowed in 1783, the free navigation of the Mississippi. This reciprocal 
proffer was declined. Neither would yield. Ultimately the treaty was closed 
without any mention of fisheries,—Americans still nursing the notion that they 
would fall back upon their old policy of persistence in fishing over their neigh- 


* * * “ 4 free participation in the Sea fisheries, near the shores of the Colonies is regarded 
“as the just prescriptive privilege of our fishermen ;—without such participation our deep sea fisheries 
‘tin that region will become valueless.”—Andrews, page 35. 

{ ‘The use and enjoyment of navigation and fishery in the sea,” §c. 

“ Tt is manifest that the use of the open sea, §c.” 

‘ No nation, therefore, has a right to take possession of the open sea, or claim the sole use of it, 
‘to the exclusion of other nations, &c. The right of navigating and fishing in the open sea being then 
“‘a right common to all men,” &c.—Vattel’s Droit des Gens, L, 1, p. 287. 

‘‘Prescription appears to me to be inapplicable to the parties and to the subject, and to be 

“defective both in fact and effect, * * * The inhabitants of the colonies originally constituting 
“the United States, even in their colonial condition, could not acquire against their sovereign any 
“right from long usage or mere lapse of time.”—--Mr Russell, 11th Feby., 1815. 

‘A right to fish, or to trade, or to do any other act or thing within the exclusive jurisdiction 
“ of a foreign state, is a simple power, a right ef mere ability, depending on the will of such state, and 
‘fis consequently imprescriptible.”—Jbid. 

t Signed at Ghent, 24th December, 1814. 

|| Vide Instructions from the British Government to the Governor of Newfoundland, 17th June, 
1815; published in the appendix (A) from British state papers, vol. 2, De LLT1. 

§ Mr. Adams’ correspondence with Lords Bathurst & Castlereagh in September and October 
1815, and in January 1816. 

tT “I¢ was the first stumbling block and last obstacle to the conclusion of the treaty.”—Mr. Adams. 
“There shall be no peace without the fisheries.”"——Mr. Monroe. 
** Mr, oe Quincy Adams, 28 Nov. 1814. 
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bors’ waters. The British Government, however, avowed their just determination 
to withhold the forfeited privileges.* A convention subsequently entered into 
between the two powers to establish “reciprocal liberty of commerce,’ f contained 
no reference to the fisheries, notwithstanding that early in the same year, Amert- 
can vessels were warned off the coast by British cruisers. Stimulated by a 
revival of fishing bounties with drawback allowances, and the prohibitory duties 
placed by Congress on all foreign caught fish, in 1816, United States fishing vessels 
swarmed anew over the colonial fisheries. ‘hey penetrated everywhere. Firm 
in the purpose of maintaining inviolate her territorial and maritime rights, Great 
Britain defended the fisheries of her colonial subjects. ‘Twenty U.S. vessels were 
seized for trespass on the limits of her maritime jurisdiction. These prompt 
measures led American statesmen to see the folly of their exacting attitude in 
the recent peace negotiations, and overtures were made which facilitated an 
adjustment of disputes in the Convention of 1818. 


V.—FISHERY ARTICLE OF THE CONVENTION OF 1818.4 


¢¢ Ant. I—Whereas differences have arisen respecting the liberty claimed by 
‘‘the United States, for the inhabitants thereof to take, dry, and cure fish, on 
‘certain coasts, bays, harbors, and creeks, of His Britannic Majesty’sdominions in © 
“¢ America, it is agreed between the high Contracting Parties, that the inhabitants 
‘Sof the said United States shall have, for ever, in common with the subjects of 
“His Britannic Majesty, the liberty to take fish of every kind, on that part of 
“the southern coast of Newfoundland, which extends from Cape Ray to the 
‘Rameau Islands, on the western and northern coast of Newfoundland, from the 
‘said Cape Ray to the Quirpon Islands, on the shores of the Magdalen Islands, 
‘and also on the coasts, bays, harbors, and creeks, from Mount Joly,|| on the 
“southern coast of Labrador, to and through the Straits of Belleisle, and thence 
‘“‘northwardly indefinitely along the coast, without prejudice, however, to any of 
“the exclusive rights of the Hudson’s Bay Company: and that the American fish- 
“ermen shall also have liberty, for ever, to dry and cure fish in any of the un- 
“settled bays, harbors, and creeks, of the southern part of the coast of Newfound- 
‘“‘Jand hereabove described, and of the coast of Labrador; butso soon as the same, 


i * 6¢ Our citizens nevertheless proceeded as formerly, to fish off the British coasts, and to use the 
unsettled shores for curing and drying fish, according to the stipulations of the former Treaty. 


“They were immediately warned off by the British Naval Forces, and som macs ; 
p. 66, Washington, 1851. } e were captured.” —dndrews, 


+ Signed at London, 3rd July, 1815. 
t Signed at London, October 20, 1818. 


|| Mount Joli, mentioned in all former remark books, hag no existence; at least there is no 
mountain, nor even anything that deserves the name of a hill; but near the termination-of the sandy 
cliffs which end at the south-west extremity of Natashquhan Point, the sandy ridges with spruce trees 
rise into a slight mound, or very little higher than the rest of the country. This is Mount Joli; but 
so little remarkable in its appearance that we should not have noticed it, had it not been for the 
name.”—Admiral Bayfield. : 

This mount is about 11 miles east of, or below the Grand Natashquhan River. i 
a course N. EH. to the Island of Anticosti, strikes the centre of Piinbta Ba : Sona 
that island, near the elevated plateau and bluff called Table Head. 


y, on the northerly side of q 


‘¢ or any portion thereof, shall besettled, it shall not be lata for the said fishermen 


“to dry or cure fish at such portion so settled, without previous agreement for 


“such purpose, with the inhabitants, proprietors, or possessors of the ground. 

‘And the United States hereby renounce for ever any liberty heretofore 
‘‘enjoyed or claimed by the inhabitants thereof, to take, dry, or cure fish, on or 
“within three marine miles, of any of the coasts, bays, creeks or harbors of His 
‘¢ Britannic Majesty’s dominions in America, not included within the above men- 
‘tioned limits; provided, however, that the American fishermen shall be admitted 
**to enter such bays or harbors, for the purpose of shelter and of repairing dam- 
Jageg therem, of purchasing wood, and of obtaining water, ‘and for no’ other 
‘purpose whatever. But they shall be under such restrictions as may be neces- 
“sary to prevent their, taking, drying, or curing fish therein, or in any other 
‘manner whatever abusing the privileges hereby reserved to them.’’* 


-VI—THE COMMON FISHERY RIGHTS OF NATIONS IN OPEN SEAS. 


In order to a full and just understanding of points involved in this fishery 
dispute, it is essential to consider what are the rights of fishery in the high seas 
common to nations; also, what are exclusive rights of fishery in the sea, as ex- 
pounded by public jurists and sanctioned by universal custom, pertaining to 
maritime sovereignty. 

“¢ The right of fishing in the open sea or main Ocean is common to all nations, 


‘on the same principle which sanctions the common right of navigation, viz: that. 


“he who fishes in the open sea does no injury to any one, and the products of the 
“seas are, in this respect inexhaustible and sufficient for all. It is possible indeed 
“that one nation may possess an exclusive right of navigation and fishing against 
‘‘ another nation, by virtue of treaty engagements, as it is competent for a nation 
‘to renounce a portion of its rights; and there have been instances of such 
“renunciations both in ancient and modern times.” —TZwiss’ Law of Nations, p. 
253. 

“The free use of the Ocean, for navigation and fishing, is common to all 
“*mankind.”’—Kent’s Commentaries, p. 25. 


VIL—EXCLUSIVE FISHERY RIGHTS OF NATIONS IN CERTAIN 
| WATERS. 


‘The right of fishing in the waters adjacent tothe coasts of any nation, 
“within its territorial limits, belongs exclusively to the subjects of the State.”— 
Wheaton’s International Law, p. 325. 


SEIN ests teen? AM Bis Be he aR nese Rare SE 
* A complete collection of the Treaties and Conventions between Great Britain and Foreign Powers. 
By Lewis Hertslet, Esq., London, 1840, p. 86. 

This Convention was fulfilled by the Imperial Statute 59, Geo. III, Cap. 38. Because of its im- 
portant bearing on the subject, and tho general consonance of its provisions, the Act is copied in 
extenso as Appendix B.— Ed. 

Although Great Britain was always so anxious for peace as to yield much tothe importunate 


and clamorous demands of American negotiators on the fishery question, her policy has been ever 


a 


_ pright and consistent, And this Act is in perfect keeping with such straight-forward policy.—£d, 
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‘‘ Besides those, bays, guifs, straits, mouths of rivers and estuaries which are 

“enclosed by capes and headlands belonging to the territory of the State, a juris- 

“ diction and right of property over certain other portions of ae sea have been 

“‘ claimed by different nations, on the ground of immemorial use.”’— Wheaton, p. 

326. 


“The right of fishery in the open sea may be the exclusive right of a nation.’ 
Twiss’ Law of Nations, p. 264. Vide Commentaries on American Law, by James 
Kent; Vol. 1, (6th edition,) New York, 1848. The Law of Nations: by Travers 
Twiss, D. C. L, London, 1861. 

Early treaties between France and England, prove that a common right of 
fishing in the seas which divide the two kingdoms did not exist, and was therefore 
subject to treaty engagements. * 

‘In the case of portions of the sea, a nation may have a peculiar poe 
“of them, so as to exclude the universal or common use of them by other nations.’ 
—Twiss’ Law of Nations, p. 252. 

This dictum is "peculiarly applicable to some parts of the North American 
seas. 

In the United States, Fisheries and Oyster beds within the territorial limits 
of each state, are held by the highest authorities to be “the common property of 
“the citizens of that state ;” and the citizens of another state have no claim to 
use them, nor can the United States exercise any authority over them in their 
natural state.t—Angell on Tide Waters. 

‘Tn treating of fishery in the sea, a distinction must be made between what 
‘¢ ig properly called the open sea, and whatmay be called the territorial sea, or Mare 
« Clausum, i. e. the sea which is in a certain sense the property of the nation to 
‘¢which the adjacent continent or island belongs, such sea being vested in the 


‘ crown, or in the sovereign authority as representing the nation. With regard 


‘<to the limit from the shore to which this right in the territorial sea extends, it 
“ seems to be agreed by jurists that this limit is three miles (from low water mark). 
‘¢ And the same limit is fixed upon in the convention between Great Britain and 
‘¢ France which regulates the use of the fisheries between their respective shores : 
‘‘the fishermen of each country having the exclusive right of fishing within three 
‘¢ miles from their own shore undisturbed by those of the other country. The 
‘¢ same limit is uniformly adopted by the Court of Admiralty in administering the 
‘‘ law with respect to therules of the seain British waters.”— Vattel, 128. Selden, 
182. Martens, 161. 


VITI.—THE TERRITORIAL AND MARITIME JURISDICTION OF 
NATIONS, INCLUSIVE OF SOLE RIGHTS OF FISHING. 


‘¢ The maritime territory of every State extends to the ports, harbours, bays, 


‘< mouths of rivers and adjacent parts of the sea inclosed by headlands, belonging 


' # Vide Twiss’ Law of Nations, p. 266. 
- + Art. 4, sec. 2, clause 1, Federal Constitution. 
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‘to the same State. The general usage of nations superadds to this extent of 
‘¢ territorial jurisdiction a distance of a marine league,* or as far ag a cannon shot 
‘¢ will ‘reach from the shore, along all the coasts of the State. Within these 
“< limits (i. e. the ports, harbours, bays, and mouths of rivers and adjacent parts 
“¢ of the sea inclosed by headlands, with three marine miles superadded) its rights 
“¢ of property and territorial jurisdiction are absolute, and exclude those of every 
‘¢ other nation.”—Hlements of International Law, p. 820, By Henry Wheaton, 
LIL. D, Second annotated edition by W. B. Lawrence, Boston, 1864. 

‘¢ The sea coast does not present one straight and regular line; it is on the 
‘* contrary almost always intersected by bays, capes, &c. If the maritime domain 
‘¢ must always be measured from every one of these points of the shore, great in- 
“‘ conveniences would result from it. It has, therefore, been agreed in practice to 
‘¢ draw an imaginary line from one promontory to another, and to take this line, 


“as the point of departure for the reach of the cannon.” —Hautefeuille, Droits des 


Nations, p. 89. 

‘¢ The exclusive territorial jurisdiction of the British Crown over the inclosed 
‘¢ parts of the Sea along the Coasts of the Island of Great Britain, has immemorially 
‘¢ extended to those bays called the King’s Chambers ; that is portions of the sea 
‘¢ cut off by lines drawn from one promontory to another. A similar jurisdiction 
“7s also asserted by the United States over the Delaware Bay and other Bays and 
“¢ Estuaries forming portions of their territory.”’—Bynkershoek, p. 828, of Law- 
rence’s Wheaton. 

‘¢ Navigable rivers which flow through a territory, and the sea coast adjoining 
‘Cit, and the navigable waters included in bays, and between headlands and arms of 
‘“‘the sea, belong to the Sovereign of the adjoining territory, as being necessary 
“ to the safety of the nation, and to the undisturbed use of the neighbouring 
“¢ shores. —-Kent’s Commentaries, p. 25. 

“¢ The property and dominion of the sea, might belong to him who is in 
‘¢ possession of the lands on both sides, though vt be open above as a gulf, or above 
“ and below as a strait, provided it be not so great apart of the sea, as when com- 
‘¢ nared with the lands on both sides, it cannot be supposed to be a portion of 
“ them.” —Grotius de jure belli et pacis L. 11. 

‘¢'The exclusive right of domain, and territorial jurisdiction of the British 
‘¢ Crown, have immemorially extended to the bays or portions of the sea cut off by 
‘¢ lines drawn from one promontory to another, along the coasts of the island of 
‘Great Britain. They are commonly called the King’s Chambers. A szmilar 
‘¢ jurisdiction, or right of domain, is also asserted by the United States over the 
“ Delaware Bay, and other bays and estuaries, as forming portions of their territory. 
Other nations have claimed a right of territory over bays, gulfs, straits, mouths 


* The mean nautical mile is 2025 yards. A marine league is 6075 yards, or a fraction over 33 


_ statute miles. 
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“¢ of rivers, and estuaries which are enclosed by capes and headlands along their 
_“yespective coasts, and the principle would seem to be pretty well established as a 
“rule of International law.”—International Law, By H. W. Halleck, A. M., 
San Francisco, 1861. 

‘¢ Gulfs and Channels or arms of the sea are, according to the regular course, 
‘¢ supposed to belong to the people with whose lands they are encompassed.”’—— 
Puffendort Law of Nature and of Nations, L LV. 

‘¢ All we have said of the parts of the sea near the coast, may be said more 
particularly, and with greater reason, of roads, bays, and straits, as still more 
capable of being possessed, and of greater importance to the safety of the country. 
But I speak ‘of bays and straits of small extent, not of those great tracts of sea to 
which these names are sometimes given, as Hudson’s Bay and the Straits of 
Magellan, over which the empire cannot extend, still less a right of property.” — 
The Law of Nations, By Mons. de Vattel, New Edition by Jos. Chitty, Esq.; 
Annotated by C. D. Ingraham, Esq., Philadelphia, 1858. 


“¢ According to the current of modern authority, the general territorial juris-. 


‘¢ dictéon extends into the sea as far as cannon shot will reach,* and no further, 
‘¢ and this is generally calculated to be a marine league.’’—Kent’s Commentaries 
p. 29. 


‘¢ Considering the great extent of the line of the American coasts, we have a 


‘ right to claim, for fiscal and defensive regulations, a liberal extension of maritime 
“ jurisdiction ; and it would not be unreasonable, as I apprehend, to assume, for 
‘¢ domestic purposes connected with our safety and welfare, the control of the 
‘¢ waters on our coasts, though included within lines stretching from quite distant 
‘‘ headlands, as, for instance, from Cape Ann to Cape Cod, and from Nantucket 
‘¢to Mauntauck Point, and from that point to the Capes of the Delaware, and 


‘“¢ from the South of Cape Florida to the Mississippi.’””-—ent’s Commentaries, pp. 


29 and 380. 

‘‘ It is difficult to draw any precise or determinate conclusion, amidst the 
‘¢ variety of opinions, as to the distance to which a state may lawfully extend its 
‘¢ exclusive dominion over the sea adjoining its territories, and beyond those por- 
‘‘ tions of the sea which are embraced by harbors, gulfs, bays, and estuaries, 
‘Sand over which its jurisdiction unquestionably extends. All that can be reason- 
‘‘ ably asserted is, that the dominion of the sovereign of the shore over the con- 
<< tiouous sea, extends as far as is requisite for his safety, and Jor some lawful 
“¢ end.”’—Kent’'s Commentaries, p. 29. 

The preceding dicta should be borne in mind, with especial Sis to the 
plea set up by American ministers that the limit of maritime jurisdiction claimed 
by Chancellor Kent is with respect to “belligerent purposes ;” and that the prin- 


* “The distance that a cannon shot will reach has been,increased in a remarkable degree by 


‘‘ modern inventions ; and consequently the Sovereignty over the coast may be deemed to be propor- 


tionally extended. Organ of the Russian Government, Le Nord, 11th June, 1861. 
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ciple of drawing lines from distant headlands does not sanction such a definition 
of marine bounds as affecting territorial jurisdiction and piscary. Is not fishery 
a “lawful end,” and are not the fishing pursuits of citizens “ purposes connected 
“ with our safety and welfare ?” 

For purely belligerent purposes Great Britain takes sixteen miles of outside 
sea as the limit, and the United States take much more, both estimating the dis- 
tance “from a right line drawn from one headland to another.”* 


IX.—THE CONVENTION OF 1818 AS RELATING TO ACQUIRED 
RIGHT AND CONCURRENT ;LIBERTY OF UNITED STATES 
CITIZENS. 


This convention left the “right” of Americans precisely as it had existed 
under the treaty of 1783, to take fish at all places “an the sea” common to both 
nations. But, while curtailing the ‘“‘liberty”}+ formerly allowed in respect of 
_ taking fish inshore, it enhanced facilities for curing. Under the former compact 
they could fish in the chief places about Newfoundland, but could not use the 
shores ; they might catch and cure fish generally on the coasts, bays, and creeks 
of the mainland and Magdalen Islands, provided that where settled the consent of 
the residents should be obtained for landing and curing { Under the latter agree- 
ment they could both take and cure fish on certain parts of Newfoundland, and a 
limited extent of Labrador, subject only to permission for drying conveniences 
from the settlers where the coasts should be inhabited ; but the liberty of fishing 
and curing on the coasts, bays and creeks of Nova Scotia and that part of Labrador 
south-west of Mount Joly, near Natashquhan River, and almost opposite tothe east 
end of the Island of Anticosti, was altogether withheld.|| And, as if the more 
emphatically to mark their acquiescence in the rightful exercise of the power and 
authority of Great Britain to withhold so much of the liberty as had given rise, to 
‘¢ differences ” named in the preamble, the United States voluntarily§ renounced 


* Chancellor Kent, p. 30. 

Mr. Jefferson, in 1793, 

Mr. Madison, in 1806, 

| “The liberty claimed (under the treaty of 1783) by the United States in respect to the fishery 

‘“‘ within the British jurisdiction and territory, was confined to certain geographical limits,” Wheaton, 
p. ATL. 

t “In the 3rd article of the treaty of 1783, Great Britain acknowledged the riyht of the U. S. to 
“ take fish on the Banks of Newfoundland and other places from which Great Britain had no right to 
‘exclude any independent nation. But they were to have the liberty to cure and dry them in certain 
‘unsettled places within the British territory. Ifthe liberties thus granted were to be as perpetual 
‘“‘ and indefeasible as the rights previously recognized, it was difficult to conceive that the American 
“ plenipotentiaries would have admitted go strange arestriction of a perpetual and indefeasible right as 
“ that with which the article concludes, which left a right so practical and so beneficial as this was 
“admitted to be, dependent on the will of British subjects, proprietors or possessors of the soil, to 
‘“‘ prohibit its exercise altogether.” Diplomatic Cor. Lord Bathurst's Despatch, Oct. 30, 1815. 

| « Great Britain had always considered the liberty formerly enjoyed by the United States, of 
“ fishing within British limits and using British territory as derived from the 8rd article of the treaty 
PF Of. 1783, and from that alone ; and that the claim of any independent state to occupy, and use, at 
its discretion, any portion of the territory of another, without compensation or corresponding indul- 
* gence, could not rest on any other foundation than conventional stipulation.” Diplomatic Cor. Lord 
Bathurst's Despatch, Oct. 30, 1815, 

§ ‘We inserted the clause of renunciation. The British plenipotentiaries did not desire it.” 


_. Negotiations of American Minister, 1818. Rush’s Productions, p. 290. 
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for ever any freedom before ‘enjoyed or claimed,” to take, dry or cure fish on or 
within three marine miles of any other portions of the coasts, bays, creeks or har- 
bors of British America.* 

In so far as the British claim is concerned, this formal renunciation appears 


to have been quite unnecessary. Mr. Webster refers to it as being “an oversight _ 


in the convention of 1818, to make so large a concession to England.”+ 

The American negotiators were accused of having given up “fishing rights 
of long existence and great magnitude.” 

It is difficult to perceive in what sense the United States can be said to have 
made a “concession” to Great Britain. Without any such clause, Americans, as 
foreigners, would be excluded from those waters and coasts within imperial and 
provincial jurisdiction. ‘Three miles, at least, they were bound to keep off, 
whether they chose to renounce a “‘claim’’ to do otherwise or not. They might 
dispute the basis of exclusion, and pervert the ruling and practice of nations to a 
narrower significance than themselves or any other powers have assigned to the 
limits of maritime states; but that (and through an oversight) there was any con- 
cession to Great Britain, is simply impossible. : 

The only question, therefore, that can arise out of the terms of this convention 
is, as to the general definition of marine limits applied to bays of a spacious char- 
acter or peculiar configuration. 


X—DEFINITION OF BAYS AND INDENTS OF SEA COASTS, WITH 


RESPECT TO MARITIME CONTROL AND EXCLUSIV 
RIGHTS OF FISHERY. 
Authorities cited at pages 11 to 15 clearly establish the fauces terre to be 
bases of the bounds of national jurisdiction. These citations also prove the Euro- 
pean principle to have been adopted (and even freely applied) by American publi- 
cists. As between the federal and state Governments of the American union, 
local and common rights of usufructuary privileges in the coast waters are governed 
by a very free extension of old world principles. 


* ‘When the U.S., by the treaty of 1818, solemnly renounced for ever theright to fish within 
‘“ three miles of the coasts, bays, creeks or harbors of certain portions of North America, the stipula- 
« tion was neither extraordinary nor extravagant. It is matter of common history that sea girt-nations 
“claim peculiar rights within a league of their shores ; and equally plain that according to the 
“ maxims of international law, this claim is defined by lines drawn not only between the formation 
‘¢ of bays, but from the headlands of indentations of the coasts.” Memorial to Her Majesty, Sept. 2nd 
1852. 

+ “It would appear that by a strict and rigid construction of this article, fishing vessels of 
“the United States are precluded from entering into the bays or harbors of the British provinces 
“ except for the purposes of.shelter, repairing damages, and obtaining wood and water. A bay, 
“ag is usually understood, is an arm or recess of the sea entering from the ocean between capes 
‘or headlands ; and the term is applied equally to small and large tracts of water thus situated. 
“It ig common to speak of Hudson’s Bay, or the Bay of Biscay, although they are very large 
“tracts of water. 

‘© The British authorities insist that England has aright to draw a line from headland to head- 
“land, and to capture all American fishermen who may follow their pursuits inside of that line. It 
‘was undoubtedly an oversight in the Convention of 1818, to make so large a concession to England 
‘‘ since the United States had usually considered that thosejvast inlets or recesses of the ocean ought to 
“be open to American fishermen, as freely as the sea itself, to within three marine miles of the shore.” 
Mr. Secretary Webster, 6th July, 1852. 
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The federal authority has no power to regulate rights of piscary on the 
coasts of any state, nor to cede by treaty, or otherwise, the privileges of using 
fisheries to a foreign power. The local jurisdiction goes still further: each state 
defines piscarial rights as belonging toitsinhabitants. Within certain limits allfishery 
privileges are held for the exclusive benefit of citizens of the state. The limits 
which constitute state piscary are the same as laid down by the Law of Nations.* 
And three marine miles in cases of bays and arms of the sea, and even oyster beds 
outside, are measured from headland to headland.+ It would be surprising, there- 
fore, if a sovereign power might not apply to foreigners a definition which respective 
states composing a confederacy maintain in relation to their own federal govern- 
ment. 

It is contended in all American state papers on the fishery question, that the 
Bay of Fundy, in New Brunswick and Nova Scotia, and the Bay of Chaleur, in 
. Canada and New Brunswick, are of such exceptional character as to render them 
part of the common sea, and in respect of fisheries, not susceptible of definition as 


jurisdictional waters. 

These two bays may be taken as criteria. 

Mr. Lawrence, in his annotated edition of Wheaton’s International Law (p. 326), 
presses into service the words (‘small bays”’) used by Hautefeuille in defining 
maritime rights. Upon referring to this standard authority, the language is found 
to bear no such interpretation as accords with the American view that the Bays 
of Fundy and Chaleur are not bays definable by headland lines. The French 
author’s wordsare: “This mode adopted by almost all nations,is only applicable to small 
bays} and not to Gulfs|| of a great extent, 4s the, Gulf of Gascony, or the Gulf 
“of Lyons, which are in reality great parts’ of ‘the completely open sea, and of 
“‘ which itis impossible to deny the complete assimilation with the great Ocean.’’§ 
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Angell on Tide Waters. 

Wait’s American State Papers. 

Attorney General of the United States, 14th May, 1793. 
Award of Joint Commission under the Reciprocity Treaty, 1854. 

{ “ An arm extending into the land not of any definite form, but smaller than a Gulf and larger 
“thana Creek. The name, however, is not used with much precision, and is often applied to large 
‘* tracts of water, around which the land forms a curve, as Hudson’s Bay. Nor is the name restricted 
*‘ to tracts of water with a narrow entrance, but used for any recess or inlet between capes or head- 
“lands, as the Bay of Biscay.” Webster's Dictionary, word Bay. 

|| ‘‘ A recess in the Ocean from the general line of the shore into the land, or a tract of water 
‘extending from the Ocean, or a Sea, into the land between two points or promontories; a large 
‘‘ Bay, as the Gulf of Mexico, the Gulf of Venice, the Gulf of Finland. A Gulf and Bay differ only 
‘‘in extent. We apply bay to alarge or small recess of the sea, as the Bay of Biscay, the Bay of 
“Fundy ; but Gulf is applied only to a large extent of water.” Webster's Dictionary, word Gulf. 

“ A Bay, as is usually understood, is an arm or recess of the Sea, entering from the Ocean be- 
‘‘ tween capes or headlands ; and the term is applied equally to small and large tracts of water thus 
situated. It is common to speak of Hudson’s Bay, or the Bay of Biscay, although they are very 
“ large tracts of water.” Mr. Secretary Webster. 

“A Gulf and a Bay differ only in extent, we apply Bays to a large or small recess of the sea, as 
“' the Bay of Biscay, the Bay of Fundy ; but Gulfis applied only to a large extent of water.” Imperial 
Dictionary, word Bay. 

@ Droits des Nations Neutres, 2me, Edition tom. 1, p. 89. 
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These examples are rather favorable to our view than againstit. No one can 
compare the Bays of Fundy and Chaleur with the Gulfs of Gascony and Lyons, 
without being convinced that they are comparatively “small bays, ” forming no 
part of open sea. In fact, the Bay of Chaleur is a bay within a guif—the Gulf of 
St. Lawrence intervening between its entrance and the open sea >* and both of 
them are closed on three sides by land (British soil) quite inside of the great 
Ocean. 

The width of the Bay of Fundy enters largely into American arguments. Mr. 
Everett, in his despatch of 25th May, 1844, speaks of the distance across the 
mouth as sixty miles, and argues therefrom against the claim to embrace its waters 
within British jurisdiction. Under article 3 of the treaty of Ghent,{ Commissioners 
were appointed to determine the provincial boundaries in that part of the Bay of 
Fundy. Their decision placed the boundary along the midchannel, inside of Campo 
Bello, between Grand Manan Island and the coast of Maine. It would, 
therefore, be outside of this island and from furthest land that measurement 
should be made. From the light on Gannet Rock to that on Bryce’s Island 1s 
about 30 miles; but if measured to Beatson’s Ledges, the distance is somewhat 
less. Wheaton, on Rights of Property, page 321, says : ‘“‘the term ‘ coasts ’ 
‘includes the natural appendages of the territory which rise out of the water, 


‘¢ altho’ those islands are not of sufficient firmness to be inhabited or fortified.’ 


Then, as regards the Bay of Chaleur,|| its full width does not exceed 15 miles, 
merely double the width of the mouth of the Potomac River, according to Brooke's 
United States Gazetteer ; and its greatest depth is less than 80 miles. If it was 
possible to doubt the right of control over these bays on the ground, of their 
spacious character, a reference to ‘the relative sizes of the United States’ bays 
must settle the doubt. Delaware Bay,. Which Chancellor Kent considers to be 


SS ee ; - 

* Campeachy Bay, ir the Guif of Mexico, might 4s justly be réckened part of the North Atlantic. 
So also is Panama Bay cut off trem the sea hy the .Gulfiof Pangma. But,the difference in position 
and degree can be readily understood, which, while it renders the Bay ‘of Behgal for example, distin- 
guishable from the Indian Sea, assimilates the Bay of Tehuantepec to the Pacific Ocean. The ‘ Schelds” 
of Zetland form no part of the North Sea. The Gulfs of Finland and Riga are different only in 
degree from the Gulf of Bothnia. Over the first named, Russia exercises exclusive sway, although both 
are much more susceptible of being regarded as part of the Baltic Sea, than the Bay of Fundy as part 
of the Atlantic Ocean. The Northern Pacific is a “great ocean” (Art. 1, Convention between United 
States and Russia, bth April 1824), yet Russia claims and exercises exclusive jurisdiction there not- 
withstanding American and British remonstrances. She has quite recently turned the American 
whalers out of the Southern Pacific.—Ed. 

{ “And whereas the several Islands in the Bay of Passamaquoddy, which is part of the Bay of 
‘Fundy, and the Island of Grand Manan in the said Bay of Fundy, are claimed by the United States, 
&o.”—Article 3, Treaty of Ghent. 

+ “Whether they were composed of earth or solid rock, would not vary the right of dominion, 


“ for the right of dominion does not depend upon the texture of the soil.”—Robinson’s Amer, Rep., 


vol. 5, p. 385. 
The little mud banks off the mouth of the Mississippi, are decided to be “shores of American 
“ territory.”— Wheaton, p. 321. ° 


\| “ The magnificent Bay of Chaleur is the largest in the Gulf St. Lawrence, being 25 miles wide | 
‘Con aS. W. 3 S. line across its entrance, from Cape Despair to Miscou Island ; but the entrance is 


‘¢ more generally considered to be at Point Maquereau, from which the North-point of Miscou Island 


“bears S. S. E. 143 miles. The depth of the bay from Miscou to the entrance of the Restigouche - 
«t River, is about 75 miles, and its circumference, reckoning from Cape Despair round to Miscou, is 185. 


“ miles."—Adml. Bayfield. 
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wholly within the “ territorial jurisdiction” * of the United States, is 20 miles { 
wide at the entrance, 30 miles across inside the mouth, and 70 miles long. Hach | 
of the States of New Jersey and Delaware exercises exclusive state authority to 
the centre of the bay, and for three nautical miles seawards from Capes May and 
Henlopen.f 

Chesapeake Bay is narrower, being about 12 miles wide at the entrance, but 
it expands into the largest arm of the sea in the Union, being 270 miles in length. 
It is famous for its extensive and lucrative fisheries, which are not only closed to 
foreigners, but are exclusively controlled by the citizens of the bordering states ; 
and the state rule of Maryland extends for three marine miles outside of Capes 
Charles and Henry and the islands and bars along the coast.t 

Massachusetts Bay|| is defined by lines drawn between the headlands of Cape 
Cod and Cape Ann, distant over 50 marine miles apart, Cape Cod Bay, within 
this limit, is itself about 20 miles wide from the Point to Plymouth Harbor. Let 
any unprejudiced person compare, on a chart, the situation of Massachusetts Bay 
with that of Fundy or Chaleur, and declare which is most plainly distinguishable 
from the open sea. 


_ XIL—CONSTRUCTION OF THE CONVENTION OF 1818. 


There remains but one point in this dispute to be now examined: whether 
the generally accepted definition of bays, &c., as embraced within territorial con- 
trol, or a special limitation of customary bounds be applicable to the fishery article 
of the Convention of 1818.§ 

Mr. Secretary Webster, 6th July, 1852, says; ‘It would appear by a strect 
“and regid construction of this article, fishing vessels of the United States are 
“precluded from entering into the bays or harbors of the British Provinces, ex- 
“* cept for the purposes of shelter, repairing damages and obtaining wood and 
“‘water.’’ Mr. (now Secretary) Seward, 14th’ August, 1852, describes this con- 
struction as forced and unjust. Mr. Secretary Marcy, 6th July 1853, also pro- 


* Kent’s Commentaries. 

t+ Angell on Tide Waters, ‘ 

Why should not Nova Scotia and New Brunswick on either side of the Bay of Fundy, and Canada 
and New Brunswick on either side of the Bay of Chaleur, be entitled to similar jurisdiction ?— Hd. 

t Angell on Wrecks. Wildman’s Int. Law. 
ie Massachusetts Bay, which gives its name to the State, extends between Cape Ann, 
‘ which projects sea-ward about 18 miles on the North, and Cape Cod on the South. It is about 70 
* miles in length and comprises Boston Bay and Cape Cod Bay. On the southern coast is Buzzard 

Bay, about 30 miles in length, and comprising a large number of fine and secure harbors.” —United 
States Gazetteer, 

2‘* Discussions as to the interpretation of the provisions respecting the fisheries in the treaty of 
1818, go back as far as 1823, and Mr. Forsyth, in instructing Mr. Stephenson, Minister at London, 
February 20th 1841, states as the point of differenee, that the provincial authorities assumea right 
to exclude American vessels from all their bays, including the Bays of Fundy and Chaleur, and to 
prohibit their approach within three miles of a line drawn from headland to headland, while the 
American fishermen believe they have aright to take fish anywhere within 3 miles of land.”—Mr. 
Lawrence,( Wheaton, p, 325), 

“No United States fisherman has under the Convention (1818), the right to fish within 3 miles ; 
‘¢ of the entrance of such bays as are designated by a line drawn from headland to headland at their 
“entrance.” —Lord Aberdeen’s despatch to Mr. Everett, 10th March, 1845. 
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nounces it’strained. American ministers have argued elaborately against such a 
construction as being never contemplated, as inconsistent with the object and intent 
and not justified by the phraseology of the convention. They claim an equitable 
construction, “since the United States had usually considered that those vast 
“inlets or recesses of the ocean ought to be open to American fishermen as freely 
‘Cas the sea itself to within three marine miles of the shore.” 

It is laid down in Vattel, * that, ‘in the interpretation of Treaties, compacts 
‘and promises, we ought not to deviate from the common use of the language, 
‘‘ unless we have very strong reasons for it.” 

The terms in which a common liberty to fish is couched, describe the coasts, 
bays, &c., as in the clause of renunciation. Those excepted coasts, bays, &c., 
were not to be used “ on or within three marine miles.”” That such distance was 
not to be reckoned from the spa is clear enough, because it was precisely on 
account of United States fishermen having fished within the entrances of the bays 
of Fundy and Chaleur, + and other large indents, that the “differences” referred 
to inthe preamble had arisen. All of the preceding negotiations had aimed at 
the same liberty. If anything less than the reservation of principal bays, &c.,{ 
had been meant, there was no necessity for specifying these indentations,—a 
general designation of ‘ coasts’? would have been sufficient. In this word might 
seem to be comprehended all that Americans claimed but were denied in 1814, 
and again claimed (but failing to secure renounced) in 1818.|| 

The Imperial Statute of the 14th June, 1819, confirming the convention of 
the previous year, was a public Act on the part of Great Britain quite in accord 
with the sense of the Convention,|| But so long as its provisions were not rigor- 
ously enforced, United States fishermen raised no question. And it was only 
when the Provinces employed vessels to guard their own waters that United States 
fishermen found any inconvenience from the convention, and American statesmen 
discovered the British construction of it to be strict and rigid. 


XII.—ARE AMERICANS ENTITLED UNDER THE CONVENTION OF 
1818 TO FISH AT AND LAND ON THE MAGDALEN ISLANDS? 


Under the third article of the treaty of 1783, United States fishermen had 
liberty to dry and cure (but not to catch) fish in the unsettled bays, harbors and 
creeks of Magdalen Islands; but so soon as any of those places should become 


* Book 2, Cap. 17, sec. 271. 
: t The idea of Americans being entitled to fish in the Bay of Chaleur, where for forty years before 
they ever visited it, the fisheries were preoccupied, is most preposterous.— Hd, 

{There is nothing in the Convention to justify any distinction between ‘ outer” and “inner” 
bays, between “large indents” and “small inlets.” By the first part of the article certain coasts 
bays, &c., are made common to the subjects of both nations; and in the second part, United States 
citizens are excluded from certain coasts and bays. In both the word bays means the same. No 
qualification of the term is anywhere expressed or implied.— Ed. ; 


|| ‘‘ When we evidently see what is the sense that agrees with the intention of the contracting — 


‘parties, it is not allowable to wrest their words to a contrary meaning,”— Vattel, ib, II, p. 284. 
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settled, the consent of the inhabitants, proprietors or possessors of the ground 
must first be obtained before curing or drying fish at such settlements. The first 
article of the convention of 1818 did not renew this liberty, but conveyed an ex- 
press privilege of fishing only on the shores of Magdalen Islands. 

Herring and mackerel are fished for here close inshore, the former mainly 
with seines. 

Americans contend that by previous use under the treaty of 1783, and be- 
cause these beaches are necessary to enjoyment of the liberty conveyed, they are 


entitled to use the seine grounds at different parts of the Islands for hauling and — 
drying their nets. They claim this privilege as implied in the specific freedom | 


described, without which the principal liberty would be nugatory. 

In “ Angell on Tide waters,” * an American authority, in definining “ shore,’’ 
“high water mark,”’ &c., it is laid down, that, in legal construction at both com- 
mon and civil law, ‘the sea shore is that space of land which is alternately covered 
“and left dry, by the rising and falling of the tide. In other words, it is the 
“‘space which is between the high and low water marks, variously denominated 
** shore,’ ‘strand,’ and ‘beach.’ The Supreme Court of the United States has 
always upheld the same definition : “The gea shore must be understood to be the 
‘*margin of the sea, in its usual and ordinary state ; and when the sea is full, the 
“margin is high water mark. The sea shore is therefore the ground between the 
“ordinary high water mark and low water mark.’’+ 

If Americans are restricted to this definition of the word “shores” used in 
the convention, it is tantamount toa denial of fishery at the Magdalen Islands. 
Fishermen must use the land and sand bars above high water mark. And to deny 
United States citizens all access whatsoever even to these beaches would be per- 
fectly consistent and just. In order to establish that the distinction made between 
these and other fishing grounds, meant precisely what the words of the convention 
express, it is suflicient to refer to the facts.{ | 
Senko liberty to take, dry, and cure fish at Magdalen Islands, enjoyed by virtue 
of the treaty of 1783, was subject to restriction in its extent and duration by the 
progress of settlement. In 1763, there were about 70 settlers in possession of the 
soil and carrying on the shore fisheries. The Islands were surveyed and deeded 
in 1798, at which time the settlements had increased to about 600 inhabitants. 
These settlers were located around the chief fishing stations, and had thus pre- 
occupied most of the available shores and upland. At the time of the convention, 


* A treatise on the right of property in Tide waters and in the soil and shores thereof by Jos. K, 
Angell, Boston, 1857, Vide Cap. III. 

t 6, Mass. R. 435. 1, Pick (Mass) R. 180. 

{ Attempts have been made to show that in adopting the term coasts” where liberty to take, 
dry and cure fish was granted, and the words “on the shores of the Magdalen Islands” to convey 
the privilege of merely taking fish, there was a specific use of terms applicable to the different nature 
and requirements of the respective fishings. And that here it was intended the principal liberty 
should draw after it the incidental use of means (such as landing) necessary to its enjoyment. Such 
is not the case. It is quite clear that, if the term “coasts” had not been used in describing the 
privilege conceded at these Islands, Americans would have been precluded from fishing in the bays 
and along the shores.—Zd, 


o3 


22 


in 1818, the population consisted of some 1300 souls. Every inch of the best fish- 
ing ground was at this date in the use and occupation of British subjects. More- 
over, these settlers were the tenants of a grantee of the Crown, who held the 
Islands by peculiar title. The grant of 24th April, 1798, to Isaac Coffin, con- 
veyed “the beaches and shores of the said premises,” and “in the sea in the 
‘vicinity of the said premises so granted, to fish for, catch, take and destroy all 
“fish of the sea, whatsoever, and all sea animals of whatsoever description, &e.”’ 
The terms of such grant, even without existing settlement, must have early pre- 
cluded Americans from using the shores. They never made any agreement with 
the inhabitants, proprietors, or possessors of the soil under the treaty of 17 83, and 
it is well known that the defenceless position of the settlers was such that there 
was no choice between tacit permission and forcible usage. If there could be 
any doubt as regards the supervention of conditions which justified exclusion, the 
reservation made by the Letters Patent on behalf of ‘“ good and faitful subjects ” 
of Great Britain, ‘‘employed in fishing in the vicinity of the said premises,” to be 
permitted free ingress and egress, must prove that a private property was con- 
stituted over which foreigners could no longer exercise any common privilege. It 
therefore quite accords with the actual circumstances that the conditional liberty 
allowed under the former treaty should be withdrawn in form, as already it was in 
fact ; and the privilege to take fish around the shores was given by the convention 
without any possibility of an incidental addition altogether inconsistent with the 
tenor of the instrument and subversive of proprietary rights.* 

The conclusion that Americans cannot claim to land on or fish from the shores 
of the Magdalen Islands, is fortified by high legal authority.{ Notwithstanding 
the clear exclusion which these facts would sustain, Americans have been always 
suffered to enjoy the fisheries at Magdalen Islands. Their vessels to the number 
of from 150 to 200 every season frequent the bays and harbors, and hundreds of 
their fishermen fish from the Islands. This indicates the neighborly conduct of 
Canadians towards them. But there is a-still stronger evidence of the extreme 
liberality of Canada. Even under the treaty of 1854, United States citizens could 
have been refused the use of these Islands,{ on the several grounds of private 


* “The subjects of each state shall not be disturbed in their fishing.” Haggard’s Adm. Rep. vol. IL, 
pp. 215, 290.— Wheaton, p. 321, Ed. note. 

+ Opinion of Law Officers of the Crown, 30th August, 1841. At Appendices C and D. 

+ “ With permission to land upon the coasts and shores of those Colonies, and the Islands thereof 
‘Cand also upon the Magdalen Islands, for the purpose of drying their nets and curing their fish, pro- 
‘¢ vided that in so doing they do not interfere with the rights of private property or with the British 
“ fishermen in the peaceable use of any part of the said coast in their occupancy for the same purpose.” 
—Article I. Reciprocity Treaty, 1854. 

‘‘ Depredations by foreign fishermen on the coasts of that isolated group (Magdalen Islands) are 
‘6 of common occurrence. * * * While I was at Amherst harbor a very serious affray took place 
‘Con shore among American fishermen. Pistols were fired. The peaceable inhabitants were in dismay 
‘‘and dared not go out of their houses. * * Among the large numbers of strange fishermen al 
‘ sorting there must always be found lawless characters, to whom violence is a favorite pastime. The 
© masters on board whose vessels they are have no controlover them. * * Our quiet fishermen and 
“ settlers suffer frequent injury and insult, their houses are sometimes invaded, and their fishing often 
“ impeded.”—L2tracts from report of P. Fortin, Esq. rea 
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proprietorship, pre-occupation, and there being no liberty of landing to fish pro- 
vided for. Strictly speaking, they might also under the convention of 1818, be in 


future refused access to the now settled parts of Labrador, where their best fares 
in that region are taken. 
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Instructions from the British Government to the Governor of 
Newfoundland, relative to the Privileges enjoyed by Citizens 
of the United States to fish within British Jurisdiction. Lon- 
don 17th June, 1815. 


Downine STREET, 17th June, 1815. 
SUR ig 
As the Treaty of Peace lately concluded with the United States contains no 
provisions with respect to the Fisheries, which the Subjects of the United States 
enjoyed under the III Article of the Peace of 1783, His Majesty’s Government 
consider it not unnecessary, that you should be informed as to the extent to which 
those privileges are affected, by the omission of any stipulation in the present 
Treaty, and of the line of. conduct which it is in consequence advisable for you to 
adopt. 

You cannot but be aware, that the III Article of the Treaty of Peace of 
1783, contained two distinct stipulations, the one recognizing the Rights which 
the United States had to take Fish upon the high seas, and the other granting to 
the United States the privilege of Fishing within the British J urisdiction, and of 
using under certain conditions, the Shores and Territory of His Majesty for 
purposes connected with the Fishery: of these, the former being ‘considered per- 
manent, cannot be altered or affected by any change of the relative situation of 
the two Countries, but the other being a privilege derived from the Treaty of 1783 
alone, was, as to its duration, necessarily limited to the duration of the Treaty 
itself, On the declaration of War by the American Government and the conse- 
quent abrogation of the then existing Treaties, the United States forfeited with 
respect to the Fisheries, those privileges whichare purely Conventional, and (as they 

have not been renewed by ‘stipulation in the present Treaty) the subjects of the 
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United States can have no pretence to any Right to fish within the British Juris- 
diction, or to use the British Territory for purposes connected with the Fishery. 
Such being the view taken of the question of the Fisheries, as far as relates 
to the United States, I am commanded by His Royal Highness the Prince Regent, 
to instruct you to abstain most carefully from any interference with the Fishery, 
in which the Subjects of the United States may be engaged either on the Grand 
Bank of Newfoundland, in the Gulf of St. Lawrence, or other places in the Sea. 
At the same time you will prevent them, except under the circumstances herein- 
after mentioned, from using the British Territory for purposes connected with the 
Fishery, and will exclude their fishing vessels from the Bays, Harbours, Rivers, 
Creeks and Inlets of all His Majesty's Possessions. In case, however, it should 
have happened that the Fishermen of the United States, through ignorance of the 
circumstances which affect this question, should previous to your arrival, have 
already commenced a Fishery similar to that carried on by them previous to the 
late War, and should have occupied the British Harbours, and formed Establish- 
ments on the British Territory, which could not be suddenly abandoned without 
very considerable loss; His Royal Highness the Prince Regent, [willing to give 
every indulgence to the Citizens of the United States which is compatible with 
His Majesty’s Rights, has commanded me to instruct you to abstain from molesting 
such Fishermen, or impeding the progress of their Fishing during the present 
year, unless they should, by attempts to carry ona contraband trade, render them- 
selves unworthy of protection or indulgence: you will, however, not fail to com- 
municate to them the tenor of the Instructions which you have received, and the 
view which His Majesty's Government take of the question of the Fishery, and 
you will above all be careful to explain to them that they are not in any future 
season to expect a continuance of the same indulgence. 
I have, &e., 


Vice Admiral Sir Ricuarp G. KEATS. BATHURST. 


APRPEH NDLX Be 
ImpertaL Acr 59 Geo. III, Cap. 38. 


An Act to enable His Majesty to make Regulations with respect 
to the taking and curing Fish on certain parts of the coasts of 
Newfoundland, Labrador, and His Majesty’s other posses- 
sions in North America, according to a Convention made 
between His Majesty and the United States of America 
(14th June, 1819.) | 


W\ieerexs a Convention between His Majesty and the United States of 
America, was made and signed at London, on the Twentieth day of Octo- 
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ber one thousand eight hundred and eighteen; and by the first article of the said 
Convention, reciting that Differences had arisen respecting the Liberty claimed by 
the United States for the Inhabitants thereof to take, dry and cure Fish in certain 
Coasts, Bays, Harbors and Creeks of His Britannie Majesty’s Dominions in 
America, it is agreed that the inhabitants of the said United States shall have for 
ever in common with the Subjects of His Britannic Majesty, the Liberty to take 
Fish of every kind on that part of the Southern Coast of Newfoundland which 
extends from Cape Ray to the Rameau Islands, on the Western and Northern 
Coasts of Newfoundland, from the said Cape Ray to the Quirpon Islands, on the 
shores of the Magdalen Islands, and also on the Coasts, Bays, Harbours and 
Creeks from Mount Joly on the Southern Coasts of Labrador, to and through the 
straits of Belleisle, and thence Northwardly indefinitely along the Coast, without 
_ prejudice, however, to any of the exclusive rights of the Hudson’s Bay Company; 
and it was also by the said Article of the said Convention agreed, that the Ameri- 
can Fishermen should have liberty for ever to dry and cure Fish in any of the 
unsettled Bays, Harbours and Creeks of the Southern part of the Coast of New- 
foundland above described, and of the Coast of Labrador, but that so soon as the 
same, or any portion thereof, should be settled, it should not be lawful for the said 
Fishermen to dry or cure Fish at such portion so settled, without previous agree- 
ment for such purpose with the Inhabitants, Proprietors or Possessors of the 
Ground :—And whereas it is expedient that His Majesty should be enabled to 
carry into execution so much of the said Convention as is above -recited, and to 
make Regulations for that purpose ; 


Be it therefore enacted by the King’s Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the same, That from and 
after the passing of this Act, it shall and may be lawful for His Majesty by and 
with the advice of His Majesty’s Privy Council, by any Order or Orders in Council, 
to be from time to time made for that purpose, to make such Regulations, and to 
give such directions, orders and instructions to the Governor of Newfoundland, or 
to any officer or officers on that station, or to any other person or persons whom- 
soever as shall or may be from time to time deemed proper and necessary for the carry- 
ing into effect the purposes of the said Convention, with relation to the taking, 
drying and curing of Fish by Inhabitants of the United States of America, in 
common with British Subjects, within the Limits set forth in the said Article of 
the said Convention, and hereinbefore recited; Any Act or Acts of Parliament, 
or any Law, Custom or Usage to the contrary in anywise notwithstanding. 


II. And be it further enacted, That from and after the passing of this Act it 
shall not be lawful for any Person or Persons, not being a natural born Subject of 
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His Majesty, in any Foreign Ship, Vessel or Boat, nor for any person in any 
Ship, Vessel or Boat other than such as shall be navigated according to the 
Laws of the United Kingdom of Great Britain and Ireland, to fish for, or to 
take, dry or cure any Fish of any kind whatever, within three marine 
miles of any Coasts, Bays, Creeks or Harbours whatever, in any part of 
His Majesty’s Dominions in America, not included within the limits specified 
and described in the First Article of said Convention, and hereinbefore 
recited ; and that if any such Foreign Ship, Vessel or Boat or any Persons on 
board thereof, shall be found fishing, or to have been fishing, or preparing to fish 
within such distance of such Coasts, Bays, Creeks or Harbours within such parts 
of His Majesty’s Dominions in America out of the said limits as aforesaid, all 
such Ships, Vessels, and Boats, together with their cargoes, and all Guns, Ammu- 
nition, Tackle, Apparel, Furniture and Stores, shall be forfeited, and shall and 


may be seized, taken, sued for, prosecuted, recovered and condemned by such and 


the like Ways, Means and Methods and in the same Courts, as Ships, Vessels or 
Boats may be forfeited, seized, prosecuted and condemned for any offence against 
any Laws relating to the Revenue of Customs, or the Laws of Trade and Naviga- 
tion, under any Act or Acts of the Parliament of Great Britain or of the United 
Kingdom of Great Britain and Ireland; Provided that nothing in this Act con- 
tained shall apply, or be constructed to apply to the Ships or Subjects of any 
Prince, Power or State in Amity with His Majesty, who are entitled by Treaty 
with His Majesty to any privilege of taking, drying or curing Fish on the Coasts, 
Bays, Creeks or Harbours, or within the limits in this Act described. 

Ill. Provided always, and be it enacted, That it shall and may be lawful for any 
Fisherman of the said United States to enter into any such Bays or Harbours of His 
Britannic Majesty's Dominions in America, as are last mentioned, for the purpose 
of shelter and repairing Damages therein, and of purchasing Wood and of obtain- 
ing Water, and for no other purpose whatever; subject nevertheless to such 
Restrictions as may be necessary to prevent such Fishermen of the said United 
States from taking, drying or curing Fish in the said Bays or Harbours, or in any 
other manner whatever abusing the said Privileges by the said Treaty and this 
Act reserved to them, and as shall for that Purpose be imposed by any Order or 
Orders to be from time totime made by His Majesty in Council under the Authority 
of this Act, and by any Regulations which shall be issued by the Governor or 
Person exercising the office of Governor in any such Parts of His Majesty’s 
Dominions in America, under or in pursuance of any such Order in Council as 
aforesaid. | 

IV. And be it further enacted, that if any Person or Pergons, upon Requisi- 
tion made by the Governor of Newfoundland, or the Person exercising the Office 
of Governor, or by any Governor or Person exercising the Office of Governor in 
any other Parts of His Majesty's Dominions in America as aforesaid, or by any 


Officer or Officors acting under such Governor or Person exercising the Office of 


Governor, in the execution of any Orders or Instructions from His Majesty in 
Council, shall refuse to depart from such Bays or Harbours; or if any Person or 
Persons shall refuse or neglect to conform to any Regulations or Directions which 
shall be made or given for the execution of any of the purposes of this Act ; 
every such Person so refusing or otherwise offending against this Act shall forfeit 
the sum of two hundred pounds, to be recovered in the Superior Court of Judica- 
ture of the Island of Newfoundland, or in the Superior Court of Judicature of the 
Colony or settlement within or near to which such offence shall be committed, or 
by Bill, Plaint or Information in any of His Majesty’s Courts of Record at West- 
minster; one moiety of such penalty to belong to His Majesty, His Heirs and 


Successors, and the other moiety to such Person or Persons as shall sue or prose- — 


cute for the same ;—Provided always that any such suit or Prosecution, if the same 
be committed in Newfoundland, or in any other Colony or Settlement, shall be 
* commenced within Three Calendar Months; and, if commenced in any of His 
Majesty’s Courts at Westminster, within Twelve Calendar Months from the time 
of the Commission of such Offence. 


At te HAN De EX Oe 


Questions proposed by the House of Assembly of Nova Scotia, 
for consideration of Her Majesty’s Legal Advisers; Sth June, 
1841 :— 


I. Whether the Treaty of 1783 was annulled by the War of 1812, and 
whether citizens of the United States possess any right of fishery in the Waters 
of the lower provinces other than ceded to them by the convention of 1818; and 
if so, what right ? | 

II. Have American citizens the right, oder that convention to enter any of 
the Bays of this Province to take fish, if, after they have so entered, they prose- 
cute the fishery more than three marine miles from the shores of such bays; or 
should the prescribed distance of three marine miles be measured from the head- 
’ lands, at the entrance of such bays, so as to exclude them ? 

III. Is the distance of three marine miles to be computed from the indents 
of the coasts of British America, or from the extreme headlands, and what is to 
be considered a headland ? 

IV. Have American vessels, fitted out for a fishery, a right to pass through 
the Gut of Canso, which they cannot do without coming within the prescribed 
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limits, or to anchor there, or to fish there; and is casting bait to lure fish in the 
track of the vessel fishing, within the meaning of the convention ? 

V. Have American citizens a right to land on the Magdalen Islands, and 
conduct the fishery from the shores thereof, by using nets and seines; or what 
right of fishery do they possess on the shores of those islands, and what is meant 
by the term shore ? 

VI. Have American fishermen the right to enter the bays and ioahoune of 
this Province for the purpose of purchasing wood or obtaining water having pro- 
vided neither of these articles at the commencement of their voyages, in their 
own country; or have they the right only of entering such bays and harbours in 
cases of distress, or to purchase wood and obtain water, after the usual stock of 
those articles for the voyage of such fishing craft has been exhausted or destroyed ? 

VII. Under existing Treaties, what rights of fishery are ceded to the citizens 
of the United States of America, and what reserved for the exclusive enjoyment 
of British subjects ? 


‘ 


APPENDIX D. 


Opinion of the Queen’s Advocate General, and Her Majesty’s 
Attorney General of Hngland, upon a case submitted by the 
Assembly of Nova Scotia, as to the construction of the Con- 
vention of 1818, relative to the fisheries :— 


Doctors’ Commons, 30th Aug., 1841. 

My Lozp,—We are honored with Your Lordship’s commands, signified in 
Mr. Backhouse’s letter of the 26th March, stating that he was directed to transmit 
tous the accompanying letter from the Colonial Office, enclosing the copy of a 
Despatch from the Lieutenant Governor of Nova Scotia, enclosing an Address to 
Her Majesty from the House of Assembly of that Province, complaining of the 
continued encroachments of American Fishermen on the fishing grounds of Nova 
Scotia, and the adjoining Colonies, and praying that Her Majesty would establish, - 
by an Order in Council, general regulations for the protection of the Fisheries, 
according to the code annexed to the Address. 

Mr. Backhouse is pleased to request that we would take these papers into 
consideration, and report to Your Lordship our opinion, whether there is anything 
in the proposed regulations which would be inconsistent with the stipulations of _ 
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the Convention of the 20th October 1818, Between Great Britain and the United 
States of America. 

We are also honored with Mr. Backhouse’s letter of the 19th April, stating 
that he was directed to transmit to us a further letter from the Colonial Office, 
dated the 16th instant, enclosing the copy of a Despatch from the Lieutenant 
Governor of Nova Scotia, covering a copy of an Address from the Legislative 
Council of that Province, objecting to one of the above mentioned regulations pro- 
posed by the House of Assembly, in the session of 1838, and to request that we 
would take these matters into consideration, in addition to those referred to in his 
letter of the 26th March last, and that we would report to your Lordship, at our 
earliest convenience, our opinion thereon. 

We are also honored with Mr. Backhouse’s letter of the 8th June, stating that 
he was directed to transmit to us the accompanying letter from the Colonial 


Office, together with the copy of a despatch from the Lieutenant Governor of © 


Nova Scotia, enclosing a copy of a Report of the House of Assembly, on the 
subject of the fisheries of that Province, and also enclosing a case for opinion, as 
to what rights have been ceded to the citizens of the United States of America, 
and as to what rights have been exclusively reserved to Her Majesty’s subjects, 
and to request that we would take the papers into consideration, and report to 
Your Lordship our opinion on the several questions stated in the case above men- 
tioned. 

We are also honored with Mr. Backhouse’s letter of the 5th ult., stating that 
he was directed to transmit to us a correspondence, as marked in the margin, 
which has passed between the Foreign Office and Mr. Stephenson, the American 
Minister at this Court, and the Colonial Department, on the subject of a remons- 
trance addressed by Mr. Stephenson, against the proceedings of the authorities in 
Nova Scotia, towards American fishing vessels, encroaching on the fisheries of 
that coast, and to request that we would take these papers into consideration, and 
to report to your Lordship our opinion thereupon. 


1st Query.—In obedience to Your Lordship’s commands, we have taken 
these papers into consideration, and have the honor to report, that we are of 
opinion, that the Treaty of 1783 was annulled by the war of 1812; and we are 
also of opinion that the rights of fishery of the citizens of the United States must 
now be considered as defined and regulated by the Convention of 1818; and with 
respect to the general question ‘if so, what right’ we cau only refer to terms of 
the Convention, as explained and elucidated by the observations which will occur 
in answering the other specific queries. 


2nd and 8rd Queries.—Except within certain defined limits, to which the 
query put to us does not apply, we are of opinion, that by the terms of the Con- 
vention, American citizens are excluded from any right of fishing within three 
miles of the coast of British America, and that the prescribed distance of three 
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miles is to be measured from the headlands, or extreme points of land next the 
sea, or the coast, or ofthe entrance of bays, or indents of the coast, and consequently 
that no right exists, on the part of American citizens, to enter the bays of Nova Scotia 
there to take fish, although the fishing being within the bays, may be at a greater 
distance than three miles from the shore of the bay, as we are of opinion that 
the term ‘ headland’ is used in the Treaty to express the part of the land we have 
before mentioned, including the interiors of the bays, and the indents of the 
coast. 


4th Query.—By the Convention of 1818, itis agreed that American citizens 
should have the liberty of fishing in the Gulf of Saint Lawrence, and within certain 
defined limits, in common with British subjects; and such Convention, does not 
contain any words negativing the right tonavigate the Passage cr Strait of Canso, 
and therefore it may be conceded, that such right of navigation is not taken away 
by that Convention: but we have now attentively considered the course of Navi- 
gation to the Gulf by Cape Breton and likewise the capacity and situation of the 
passage of Canso, and of the British Possessions on either side; and we are of 
opinion that independently of Treaty, no Foreign country has the right to use or 
navigate the passage of Canso; and attending to the terms of the Convention, © 
relating to the liberty of fishing to be enjoyed by the American citizens, we are 
also of opinion, that that Convention did not, either expressly or by necessary 
implication, concede any such right of using or navigating the passage in ques- 
tion. We are also of opinion that casting bait, to lure fish in the track of any Amer- 
ican vessel navigating the passage, would constitute a fishing, within the negative 
terms of the Convention. 


oth Query.—With reference to the claim of a right to land on the Magdalen 
Islands, and to fish from the shores thereof, it must be observed, that by the 
Convention, the liberty of drying and curing fish (purposes which could only be 
accomplished by landing) in any of the unsettled bays, &c., of the southern part 
of Newfoundland, and of the Coast of Labrador, is specifically provided for; but 
such liberty is distinctly negatived in any settled bays, &c., and it must therefore 
be inferred, that if the liberty of landing on the shores of the Magdalen islands 
had been intended to be conceded, such an important concession would have been 
the subject of express stipulation, and would necessarily have been accompanied 
with a description of the inland extent of the shore, over which such liberty was to 
be exercised, and whether in settled or unsettled parts, but neither of these im- 
portant particulars are provided for, even by implication, and that, among other 
considerations, leads us to the conclusion, that American citizens have no right 
to land, or conduct the fishery, from the shores of the Magdalen Islands. The 
word ‘shores’ does not appear to have been used in the Convention in any other 
than the general or ordinary sense of the word, and must be construed with refer- 
ence to the liberty to be exercised upon it,,and would, therefore, comprise the 
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land covered with water, as far as could be available for the due enjoyment 
of the liberty granted. 

6th Query.—By the Convention, the liberty of entering the Bays and Har- 
bours of Nova Scotia for the purpose of purchasing wood and obtaining water is 
conceded in general terms, unrestricted by any condition expressed or implied, 
limiting the enjoyment to vessels duly provided with those articles at the commence- 
ment of their voyage; and we are of opinion that no such condition could be 
attached to the enjoyment of the liberty. 

7th Query.—The rights of fishing ceded to the citizens of the United States, 
and those reserved for the exclusive enjoyment of British subjects, depend alto- 
gether upon the Convention of 1818, the only existing treaty on this subject be- 
tweeen the two countries, and the material points arising thereon have been 
specifically answered in our replies to the preceding queries. 
f We have Xc., 


(Signed, ) J. DODSON, 


THOS. WILDE. 
Viscount PaumurstTon, K. B., &., &c. 
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Commission ; carefully collected from ° 
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THE great desideratum with regard. to the Treaty of Wash- 
ington, so far as Canada is concerned, is that the Canadian 
people should have the most ample opportunities for 
becoming familiar with it and all matters connected with 
it. Itis in this way alone that they can hope to arrive at 
a just and prudent decision “as to what their course 
should be with regard to the Treaty. 


With this object in view, therefore, we have now pub- 
lished in pamphlet form, a carefully revised copy of the 
Treaty itself, together with some important correspond- 
ence, &c., connected therewith, which has never before 


been made public. 
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CORRESPON DENCE 


Respecting the Appointment of the Joint: 
High Commission, 


INOUE, 
Sir E. Thornton to Earl Granville —(Received February 19.) 


(Extract.) Washington, February 6, 1871. 


I HAVE the honor to enclose copies of a correspond- 
ence which has passed between Mr. Fish and myself rela- 
tive to the appointment ofa Joint High Commission to sit 
at Washington for the purpose of considering the ques- 
tions which have lately arisen relative to the Canadian 


Fisheries, and any others which affect the relations of 


the United States towards Her Majesty’s possessions in 
- North America,—the so-called “Alabama” claims,—and 
any other claims of British subjects or citizens of the 


United States arising out of acts committed during the 


late Civil War im this country. 


Inclosure 1 in No. 1. 
v ) Sir FE. Thornton to Mr. Fish. 


Sir, Washington, January 26, 1871. 


IN compliance with an instruction which I have re~ 
celyed from Earl Granville, I have the honour to state 
that Her Majesty’s Government deem it of importance to 
the good relations which they are ever anxious should 
subsist and be strengthened between the United States. 
and Great Britain, that a friendly and complete under- 
standing should be come to between the two Govern- 
ments as to the extent of the rights which belongs to the 
citizens of the United States and Her Majesty’s subjects 
respectively, with reference to the fisheries on the coasts 
of Her Majesty’s Possessions in North America, and as 
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to any other questions between them which affect the 
relations of the United States towards those Possessions. 

As the consideration of these matters would, however, 
involve investigations of a somewhat complicated nature, 
and as it is very desirable that they should be thoroughly 
examined, I am directed by Lord Granville to propose to 
the Government of the United States the appointment of 
a Joint High Commission, which shall be composed of 
members to be named by each Government, shall hold its 
sessions at Washington, and shall treat of and discuss the 
mode of settling the different questions which have arisen 
out of the Fisheries, as well as all those which affect the 
relations of the United States towards Her Majesty’s 
Possessions in North America. 

I am confident that this proposal will be met by your 
Government in the same cordial spirit of friendship 
which has induced Her Majesty’s Government to tender 
it, and I cannot doubt that in that case the result will not 
fail to contribute to the maintenance of the good rela- 
tions between the two countries which I am convinced 
the Government of the United States, as well as that of 
Her Majesty, equally have at heart. 


I have, &c., 
(Signed) EDWD. PO RAO Ne 


ee 


Inclosure 2 in No. 1. 
Mr. Fish to Str E. Thornton. 


Department of State, Washington, January 30, 1871. 

Siz, 

| HAVE the honour to acknowledge the receipt of 
your note of the 26th January, in which you inform me, 
in compliance with instructions from Earl Granville, that 
Her Majesty's Government deem it of importance to the 
good relations which they are ever anxious should subsist 
and be strengthened between the United States and’ 
Great Britain, that a friendly and complete understanding 
should be come to between the two Governments ag to 
the extent of the rights which belong to the citizens of 
the United States and Her Majesty’s subjects respectively, 
with reference to the Fisheries on the coasts of Her 
Majesty’s Possessions in North America, and as to any 
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other questions between them which affect the relations 
of the United States towards those Possessions; and far- 
ther, that as the consideration of these questions would 
involve investigations of a somewhat complicated nature 
and as it is very desirable that they should be thoroughly 
examined, you are directed by Lord Granville to propose 
to the Government of the United States the appointment 
of a High Joint Commission, which shall be composed of 
members to be named by each Government, shall hold 
its sessions at Washington, and shall treat of and discuss 
the mode of settling the different questions which have 
arisen out of the Fisheries, as well as all those which 
affect the relations of the United States towards Her 
Majesty’s Possessions in North America. 

I have laid your note before the President, who in- 
structs me to say that he shares with Her Majesty’s Gov- 
ernment the appreciation of the importance of a friendly 
and complete understanding between the two Govern- 
ments with reference to the subjects specially suggested 
for the consideration of the proposed Joint High Com- 
mission, and he fully recognizes the friendly spirit. which 
has prompted the proposal. 

The President is, however, of the opinion that without 
the adjustment of a class of questions not alluded to in 
your note, the proposed High Commission would fail to 
establish the permanent relations, and the sincere, sub- 
stantial, and lasting frierrdship between the two Govern- 
ments, which, in common with Her Majesty’s Govern- 
ment, he desires should prevail. 

He thinks that the removal of the differences which 
arose during the rebellion in the United States, and which 
_ have existed since then, growing out of the acts com- 
mitted by the several. vessels which have given rise to 
the claims generically known as the “ Alabama Claims,” 
will also be essential to the restoration of cordial and 
amicable relations between the two Governments. 

He directs me to say that, should Her Majesty’s Gov- 
ernment accept this view of this matter, and assent that 
this subject also may be treated of by the proposed High 
Commission, and may thus be put in the way of a final 
and amicable settlement, this Government will, with 
much pleasure, appoint High Commissioners on the part 
of the United States to meet those who may be appointed 
on behalf of Her Majesty’s Government, ahd will spare 
no efforts to secure, at the earliest practicable moment, 
a just and amicable arrangement of all the questions 
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which now, unfortunately, stand in the way of an entire 
and abiding friendship between the two nations. 


I have, &c., 
(Signed) HAMILTON FISH. 


—wH ——————s 


Inclosure 3 in No. 1. 
Sir E. Thornton to Mr. Fish. 


‘Sir, Washington, February 1, 1871.. 


I HAVE the honour to acknowledge the receipt of 
your note of the 30th ultimo, and to offer you my sincere 
and cordial thanks for the friendly and conciliatory spirit 
which pervades it. 

With reference to that part of it in which you state 
that the President thinks that the removal of the 
differences which arose during the rebellion in the United 
States, and which have existed since then, growing out 
‘of the acts committed by the several vessels which have 
given rise to the claims generally known as the “ Ala- 
bama” claims, will also be essential to the restoration of 
cordial and amicable relations between the two Govern- 
ments, I have the honour to inform you that I have sub- 
mitted to Earl Granville the opinion thus expressed by 
the President of the United States, the friendliness of 
which I beg you to. believe I fully appreciate. | 

I am now authorized by his Lordship to state that it 
would give Her Majesty’s Government great satisfaction 
if the claims commonly known by the name of the 
« Alabama” claims were submitted to the consideration 
of the same High Commission by which Her Majesty's 
Government have proposed that the questions relating to 
the British Possessions in North America should be dis- 
cussed, provided that all other claims, both of British. 
subjects and citizens of the United States, arising out of 
acts committed during the recent civil war in this coun- 
try, are similarly referred to the same Commission. 

The expressions made use of in the name of the Presi- 
dent in your above mentioned note with regard to the 
«AJabama” claims convince me that the Government of 
the United States will consider it of importance that 
these causes of dispute between the two countries should 
also and at the same time be done away with, and that 
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you will enable me to convey to my Government the 
assent of the President to the addition which they thus 
propose to the duties of the High Commission, and which 
cannot fail to make it more certain than its labours 
will lead to the removal of all differences between the 
two countries. | 

I have, &c., 


(Signed) EDWD. THORNTON. 


Inclosure 4in No. 1. 
Mr. Fish to Sir E. Thornton. 


Department of State, Washington, February 3, 1871. 
Sir, 

I HAVE the honour to acknowledge the receipt of 
your note of the Ist instant, in which you inform me 
that you are authorized by Earl Granville to state that it 
would give Her Majesty’s Government great satisfaction 
if the claims commonly known by the name of the 
‘“ Alabama” claims were submitted to the consideration 
of the same High Commission by which Her Majesty’s 
Government have proposed that the questions relating to 
the British Possessions in North America should be dis- 
cussed, provided that all other claims, both of British 
subjects and citizens of the United States, arising out of 
acts committed during the recent civil war in this 
country, are similarly referred to the same Commission. 

I have laid your note before the President, and he has 
directed me to express the satisfaction with which he has 
received the intelligence that Earl Granville has author- 
ized you to state that Her Majesty's Government has 
accepted the views of this Government as to the disposi- 
tion to be made of. the so-called “ Alabama” claims. 

He also directs me to say, with reference to the remain- 
der of your note, that if there be other and further claims 
of British subjects or of American citizens growing out 
of acts committed during the recent civil war in this 
country, he assents to the propriety of their reference to 
the same High Commission; but he suggests that the 
‘High Commissioners shall consider only such claims of 
this description as may be presented by the Governments 
of the respective claimants at an early day, to be agreed 
upon by the Commissioners. 

[ have, &c., 
(Signed) HAMILTON FISH. 
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Nowi2: 
Earl Granville to Sir E. Thornton. 


Sir, Foreign Office, February 23, 1871. 

I RECEIVED on the 19th instant your despatch of 
the 6th instant, inclosing copies of letters exchanged 
between yourself and the Secretary of State of the United. 
States relative to the appointment of a Joint High Com- 
mission to sit at Washington for the purpose of consi- 
dering pending questions between this country and the 
United States. | : | 

Her Majesty’s Government having been regularly 
informed by you by telegraph of the satisfactory cha- 
racter of this correspondence, did not hesitate at once to 
send out the British Members of the Commission, and Lord 
de Grey and Mr. Bernard accordingly embarked for New 
York on the 11th, and Sir Stafford Northcote on the 18th 
instant; and it now only remains for me to acquaint you 
formally that Her Majesty’s Government entirely approve 
of the tenor of your letters to Mr. Fish. Y | 


Tam, &c. 


(Sioned) GRANVILLE. 


THE COMMISSION, 


Full Power to the Earl de Grey and Ripon, Sir Stafford 

- Henry Northcote, Sir Edward Thornton, Sir John Alex- 
ander Macdonald, and Montague Bernard, Esq., to ne- 
gotiate with Plenipotentiaries of the United States. 


VICTORIA R. 

VICTORIA, by the grace of God, Queen of the 
United Kingdom of Great Britain and Ireland, Defender 
of the Faith, &c., &c., &c, To all and singular to whom 
these Presents shall come, Greeting. Whereas, for the 
purpose of discussing in a friendly spirit with Commis- 
sioners to be appointed on the part of Our Good Friends 
the United States of America, the various questions on 
which differences have arisen between Us and Our said 
.Good Friends, and of treating for an Agreement as to the 
mode of their amicable settlement, We have judged it 
expedient to invest fit persons with full power to conduct 
on Our part the discussions in this behalf: Know Ye, 
therefore, that We, -reposing especial trust and confidence 
in the wisdom, loyalty, diligence, and circumspection of 
Our right trusty and right-well beloved Cousin and Coun- 
cillor George Frederick Samuel, Earl de Grey and Ripon, 
Viscount Goderich, a Peer of Our United Kingdom, Presi- 
dent of Our Most Honourable Privy Council, Knight of Our 
Most Noble Order of the Garter, &c., &c.; of Our right 
trusty and well-beloved Councillor Sir Stafford Henry 
Northcote, Baronet, a Member of Parliament, Companion 
of Our Most Honourable Order of the Bath, &c., &c.: 
of Our trusty and well-beloved Sir Edward Thornton, 
Knight Commander of Our Most Honourable Order of 
the Bath, Our Envoy Extraordinary and Minister Pleni- 
potentiary to Our Good Friends the United States of 
America, &c., &c.; of Our trusty and well-beloved Sir John 
Alexander Macdonald, Knight Commander of Our Most 
Honourable Order of the Bath, a Member of Our Privy 
Council for Canada, and Minister of Justice and Attorney- 
General in Our Dominion of Canada, &c., &c.; and of 
Our trusty and well-beloved Montague Bernard, Hsquire, 
Chicele Professor of International Law in the University 
of Oxford;—have named, made, constituted, and ap- 
pointed, as We do by these presents name, make, consti- 
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tute, and appoint them Our undoubted High Commis- 
sioners, Procurators, and Plenipotentiaries: Giving to 
them, or to any three or more of them, all manner of 
power and authority to treat, adjust and conclude with 
such Minister or Ministers as may be vested with similar 
power and authority on the part of Our Good Friends 
the United States of America, any Treaties, Conventions, 
or Agreements that may tend to the attainment of the 
above-mentioned end, and to sion for Us and in Our 
name everything so agreed upon and concluded, and to 
do and transact all such other matters as may appertain 
to the finishing of the aforesaid work in as ample manner 
and form, and with equal force and efficacy, as We 
Ourselves could do if personally present : Engaging and 
promising upon Our Royal Word, that whatever things 
shall be so transacted and concluded by Our said High 
Commissioners, Procurators, and Plenipotentiaries shall 
be agreed to, acknowledged, and accepted by Us in the 
fullest manner, and that We will never suffer, either in 
the whole or in part, any person whatsoever to infringe 
the same, or act contrary thereto, as far as it lies in Our 
power. . 

In witness whereof, We have caused the Great Seal of 
Our United Kingdom of Great Britain and Ireland to be 
affixed to these Presents, which We have signed with 
Our Royal Hand. | 

Given at Our Court at Windsor Castle, the sixteenth 
day of February, in the year of Our Lord one thousand 
eight hundred and seyenty-one, and in the thirty-fourth 
year of Our reign. 


¢ 


THE TREATY, OF WASHINGTON. 


+ ARTICLE I. 


Whereas differences have arisen between the Gov- 


ernment of the United States and the Government of Her 


Britannic Majesty, and still exist, growing out of the Acts 
committed by the several vessels which have given rise 
to the claims generically known as the “ Alabama Claims.” 
And whereas Her Britannic Majesty has authorized 
Her High Commissioners and Plenipotentiaries to express, 
in a friendly spirit, the regret felt by Her Majesty’s Gov- 


ernment for the escape, under whatever circumstances, 


of the Alabama and other vessels from British ports, and 
for the depredations committed by those vessels: 

Now, in order to remove and adjust all complaints 
and claims on the part of the United States, and to pro- 
vide for the speedy settlement of such claims, which are 


not admitted by Her Britannic Majesty’s Goverment, the 


High Contracting Parties agree that all the said claims, 
growing out of acts committed by the aforesaid vessels 
and generically known as the “ Alabama Claims,” shall 
be referred to a Tribunal of Arbitration to be composed of 


five Arbitrators, to be appointed in the following manner, . 


that is to say: one shall be named by the President of the 


United States; one shall be named by Her Britannic | 


Majesty ; His Majesty the King of Italy shall be requested 
to name one; The President of the Swiss Confederation 
shall be requested to name one; and His Majesty the 
Emperor of Brazil shall be requested to name one. 

In case of the death, absence, or incapacity to serve of 
any or either of the said Arbitrators, or in the event of 
either of the said Arbitrators omitting or declining or 
ceasing to act as such, the President of the United States, 
or Her Britannic Majesty, or His Majesty the King of 
Italy, or the President of the Swiss Confederation, or His 
Majesty the Emperior of Brazil, as the case may be, may 
forthwith name another person to Actas Arbitrator in 
the place and stead of the Arbitrator originally named by 
such Head of a State. : 
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And in the event of the refusal or omission for two 
months after receipt of the request.from either of the 
High Contracting Parties of His Majesty the King of Italy, 
‘or the President of the Swiss Confederation, or His 
Majesty the Emperor of Brazil, to name an_ Arbitrator 
either to fill the original appointment or in the place of 
one who may have died, be absent, or incapacitated, or 
who may omit, decline, or from any cause cease to Act as 
such Arbitrator, His Majesty the King of Sweden and 
Norway shall be requested to name one or more persons, 
as the case may be, to Act as such Arbitrator or Arbi- 
trators. 3 

ARTICLE IT. 


The Arbitrators shall meet at Geneva in Switzerland, 
at the earliest convenient day after they shall have been 
named, and shall proceed impartially and carefully to ex- 
amine and decide all questions that shall be laid before 
them on the part of the Governments ofthe United States 
and Her Britannic Majesty respectively. All questions 
considered by the Tribunal, including the final award, 
shall be decided by a majority of all the Arbitrators. 

Each of the High Contracting Parties shall also name 
one person to attend the Tribunal as its agent to repre- 
sent it generally in all matters connected with the Arbi- 
tration. 

: ARTICLE III. 


The written or printed case of each of the two Parties, 
accompanied by the documents, the official correspond- 
ence, and other evidence on which each relies, shall be 
delivered in duplicate to each of the Arbitrators and to 
the agent of the other Party as soon as may be after the 
organization of the Tribunal, but within a period not ex- 
ceeding six months from the date of the exchange of the 
ratifications of this Treaty. 


ARTICLE IV. 


Within four months after the delivery on both sides of 
the written or printed case, either party may, in like man- 
ner, deliver in duplicate to each of the said Arbitrators, 
and to the agent of the other Party, a counter case and 
additional documents, correspondence, and evidence, in 
reply to the case, documents, correspondence, and evi- 
dence so presented by the other Party. 
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The Arbitrators may, however, extend the time for 
delivering such counter case, documents, correspondence, 
and evidence, when, in their judgment, it becomes. ne- 
cessary, In consequence of the distance of the place from 
which the evidence to be presented is to be procured. 

Ifin the case submitted to the Arbitrators either Party 
shall have specified or alluded to any report or document 
dn its own exclusive possession, without annexing a copy, 
such Party shall be bound, if the other Party thinks 
proper to apply for it, to furnish that Party with a copy 
thereof; and either Party may call upon the other, through 
the Arbitrators, to produce the originals or certified copies 
‘of any papers adduced as evidence, giving in each in- 
stance such reasonable notice as the Arbitrators may re- 
quire. | | 
. ARTICLE V. 


It shall be the duty of the agent of each Party, within 
two months after the expiration of the time limited for 
the delivery of the counter case on both sides, to deliver 
in duplicate to each of the said Arbitrators and to the 
agent of the other Party a written or printed argument, 
showing the points and referring to the evidence upon 
which his Government relies; and the Arbitrators may, 
if they desire further elucidation with regard to any point, 
require a written or printed statement or argument, or 
oral argument by counsel upon it; but in such case the 
other Party shall be entitled to reply either orally or in 
writing, as the case may be. 


ARTICLE VI. 


In deciding the matters submitted to the Arbitrators 
they shall be governed by the following three rules, 
which are agreed upon by the High Contracting Parties 
as rules to be taken as applicable to the case, and by such 
principles of international law not inconsistent therewith 
as the Arbitrators shall determine to have been applicable 
to the case : 

RULES. 


A neutral Government is bound— 

_ First, to use due diligence to prevent the fitting out, 
arming, or equipping, within its jurisdiction, of any ves- 

sel which it has reasonable ground to believe is intended 

to cruise or to carry on war against a Power with which 


66 


16 


it is at peace; and also to use like diligence to prevent 
the departure from its jurisdiction of any vessel intended 
to cruise or carry on war as above, such vessel having 
been specially adapted, in whole or in part, within such 
jurisdiction, to warlike use. . 

Secondly, not to permit or suffer either belligerent to 
make use of its ports or waters as the base of naval 
operations against the other, or for the purpose of the re- 
newal or augmentation of military supplies or arms, or 
the recruitment of men. 

Thirdly, to exercise due diligence in its own ports and 
waters, and, as to all persons within its jurisdiction, to 
prevent any violation ofthe foregoing obligations and 
duties. 

Her Britannic Majesty has commanded her High Com- 
missioners and Plenipotentiaries to declare that Her Ma- 
jesty’s Government cannot assent to the foregoing rules 
as a statement of principles of International Law which 
were in force at the time when the claims mentioned in 
Article I arose, but that Her Majesty's Government, in 
order to evince its desire of strengthening the friendly 
relations between the two countries and of making satis- 
factory provision for the future, agrees that in deciding 
the questions between the two countries arising out of 
those claims, the Arbitrators should assume that Her Ma- 
jesty’s Government had undertaken to act upon the prin- 
ciples set forth in these rules. 

And the High Contracting Parties agree to observe 
‘these rules as between themselves in future, and to bring 
them to the knowledge of other maritime Powers, and to 
invite them to accede to them. 


« Articue VIL. 


The decision of the Tribunal shall, if possible, be made 
within three months from the close of the argument on 
both sides. 

It shall be made in writing and dated, and shall be 
signed by the Arbitrators who may assent to it. 

The said Tribunal shall first determine as to each vessel 
_ separately whether Great Britain has, by any act or omis- 
sion, failed to fulfil any of the duties set forth in the fore- 
going three rules, or recognized by the principles of inter- 
national law not inconsistent with such rules, and shall 
certify such fact as to each of the said vessels. In case the 
Tribunal find that Great Britain has failed to fulfil any 
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duty or duties as aforesaid, it may, if it think proper, pro- 
ceed to award asum in gross to be paid by Great Britain 
to the United States for all the claims referred to it: and 
in such case the gross sum so awarded shall be paid in 
coin by the Government of Great Britain to the Govern- 
ment of the United States, at Washington, within twelve 
months after the date of the award. | 

The award shall be in duplicate, one copy whereof shall 
be delivered to the agent of the United States for his 
Government, and the other copy shall be delivered to the 
agent of Great Britain for his Government. 


ARTICLE VIII. 


Hach Government shall pay its own agent, and provide 
for the proper remuneration of the counsel employed by 
it and of the Arbitrator appointed by it, and for the ex- 
pense of preparing and submitting its case to the Tyi- 
bunal. All other expenses connected with the arbitra- 
tion shall be defrayed by the two Governments in equal 
moieties. | 

ARTICLE IX. 


The Arbitrators shall keep an accurate record of their 
proceedings, and may appoint and employ the necessary 
officers to assist them. 


ARTICLE X: 


In case the Tribunal finds that Great Britain has failed 
to fulfil any duty or duties as aforesaid, and does not 
award a sum in gross, the High Contracting Parties agree 
that a Board of Assessors shall be appointed to ascertain 
and determine what claims are valid, and whatamount or 
amounts shall be paid by Great Britain to the United 
States on account of the liability arising from such failure, 
as to each vessel, according to the extent of such liability 
as decided by the Arbitrators. 

The Board of Assessors shall be constituted as follows: 
One member thereof shall be named by the President of 
the United States, one member thereof shall benamed by 
Her Britannic Majesty ; and one member thereof shall be 
_ named by the Representative at Washington of His Majesty 
the King of Italy ; and in case of a vacancy happening 
from any cause it shall be filled in the same manner in 
which the original appointment was made. | 
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As soon as possible after such nominations the Board of 
Assessors shall be organized in Washington, with power 
to hold their sittings there, or in New York, or in Boston. 
The members thereof shall severally subscribe a solemn 
declaration that they will impartially and carefully 
examine and decide, to the best of their judgment and ac- 
cording to justice and equity, all matters submitted to 
them, and shall forthwith proceed, under such rules and 
regulations as they may prescribe, to the investigation of 
the claims which shall be presented to them by the Gov- 
ernment of the United States, and shall examine and de- 
cide upon them in such order and manner as they may 
think proper, but upon such evidence or information only 
as shall be furnished by or on behalf of the Governments 
of the United States and of Great Britain respectively. 
They shall be bound to hear on each separate claim, if 
required, one person on behalf of each Government, as 
counsel or agent. A majority of the Assessors in each 
case shall be sufficient for a decision. 

The decision of the Assessors shall be given upon each 
claim in writing, and shall be signed by them respectively 
and dated. 

Every claim shall be presented to the Assessors within 
six months from the day of their first meeting, but they 
may, for good cause shown, extend the time for the pre- 
sentation of any claim toa further period not exceeding — 
three months. 

The Assessors shall report to each Government, at or 
before the expiration of one year from the date of their 
first meeting, the amount of claims decided by them up 
to the date of such report; if further claims then remain 
undecided, they shall make a further report at or before 
the expiration of two years from the date of such first 
meeting; and in case any claims remain undetermined 
at that time they shall make a-final report within a fur- — 
ther period of six months. 

The report or reports shall be made in duplicate, and 
one copy thereof shall be delivered to the Secretary of 
State of the United States, and one copy thereof to the 
Representative of Her Britannic Majesty at Washington. 

All sums of money which may be awarded under this 
Article shall be payable at Washington, in coin, within 
twelve months after the delivery of each report. 

The Board of Assessors may employ such clerks as they 
shall think necessary. : 

The expenses of the Board of Assessors shall be borne 
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equally by the two Governments, and paid from time to 
time, as may be found expedient, on the production of 
accounts certified by the Board. The remuneration of 
the Assessors shall also be paid by the two Governments 
in equal moieties in a similar manner. 
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ARTICLE XI. 


The High Contracting Parties engage to consider the 
result of the proceedings of the Tribunal of Arbitration 
and of the Board of Assessors, should such Board he ap- 
pointed, as a full, perfect, and final settlement of all the 
claims hereinbefore referred to; and further engage that 
every such claim, whether the same may or may not have 
been presented to the notice of, made, preferred, or laid 
before the Tribunal or Board, shall, from and after the 
conclusion of the proceedings of the Tribunal or Board, 
be considered and treated as finally settled, barred, and 
thenceforth inadmissible. 


ARTICLE XIT. 


The High Contracting Parties agree that all claims on 
_the part of corporations, companies, or private individuals, 
citizens of the United States, upon the Government of 
Her Britannic Majesty, arising out of acts committed 
against the persons or property of citizens of the United 
States during the period between the thirteenth of April, 
eighteen hundred and sixty-one, and the ninth of April, 
eighteen hundred and sixty-five, inclusive, not being 
claims growing out of the acts of the vessels referred to 
in Article I of this Treaty, and all claims, with the like 
exception, on the part of corporations, companies, or pri- 
vate individuals, subjects of Her Britannic Majesty, upon 
the Government of the United States, arising out of acts 
committed against the persons or property of subjects of 
Her Britannic Majesty during the same period, which 
may have been presented to either Government for its 
interposition with the other, and which yet remain un- 
settled, as well as any other such claims which may be 
presented within the time specified in Article XIV of this 
Treaty, shall be referred to three Commissioners, to be 
appointed in the following manner—that is to say: One 
Commissioner shall be named by the President of the 
United States, one by Her Britannie Majesty, and a third 
by the President of the United States and Her Britannic 
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Majesty conjointly ; and in case the third Commissioner 
shall not have been so named within a period of three 
months from the date of the exchange of the ratifications 
of this Treaty, then the third Commissioner shall be 
named by the Representative at Washington of His Ma- 
jesty the King of Spain.. In case of the death, absence or 
incapacity of any Commissioner, or in the event of any 
Commissioner omitting or ceasing to act, the vacancy 
shall be filled in the manner hereinbefore provided for 
making the original appointment ; the period of three 
months in case of such substitution being calculated from 


the date of the happening of the vacancy. 


The Commissioners so named shall meet at Washing- 
ton at the earliest convenient. period after they have been 
respectively named; and shall, before proceeding to any 
business, make and subscribe a solemn declaration that 
they will impartially and carefully examine and decide, 
to the best of their judgment, and according to justice and 
equity, all such claims as shall be laid. before them on the 
part of the Governments of the United States and of Her 
Britannic Majesty, respectively; and such declaration 
shall be entered on the record of their proceedings. 


ARTICEE 3 2UL 


The Commissioners shall then forthwith proceed to the 
investigation of the claims which shall be presented to 
them. They shall investigate and decide such claims in 
such order and such manner as they may think proper, 
but upon such evidence or information only as shall be 
furnished by or on behalf of the respective Governments. 
They shall be bound to receive and consider all written. 
documents or statements which may be presented to them 
by or on behalf of the respective Governments in support 
of, or in answer to, any claim; and to hear, if required, 
one person on each side, on behalf of each Government, 
as counsel or agent for such Government, on each and 
every separate claim. A majority of the Commissioners 
shall be sufficient for an award in each case. The award 
shall be given upon each claim in writing, and shall be 
signed by the Commissioners assenting to it. Ii shall be 
competent for each Government to name one person to 
attend the Commissioners as its agent to present and sup- 
port claims on its behalf, and to answer claims made upon 
it, and to represent it generally in all matters connected 
with the investigation and decision thereof, 
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The High Contracting Parties hereby engage to con- 
sider the decision of the Commissioners as absolutely 
final and conclusive upon each claim decided upon by 
them, and to give full effect to such decisions without any 
objection, evasion, or delay whatsoever. 


ARTICLE XIV. 


Every claim shall be presented to the Commissioners: 


within six months from the day of their first meeting, 
unless in any case where reasons for delay shall be estab- 
lished to the satisfaction of the Commissioners, and then, 
and in any such case, the period for presenting the claim. 
may be extended by them to any time not exceeding” 
three months longer. 

The Commissioners shall be bound to examine and de- 
cide upon every claim within two years from the day of 
their first meeting. It shall be competent for the Com- 

missioners to decide in each case whether any claim has- 

or has not been duly made, preferred and laid before: 
them, either wholly or to any and what extent, according: 
to the true intent and meaning of this Treaty. 


ARTICLE XV. 


All sums of money which may be awarded by the 
Commissioners on account of any claim shall be paid by 
the one Government to the other, as the case may be,. 
within twelve months after the date o7 the final award, 
without interest, and without any deduction save as 
specified in Article XVI of this Treaty. 


ArtTicLE XVI. 


The Commissioners shall keep an accurate record, and’ 
correct minutes or notes of all their proceedings, with the: 
dates thereof, and may appoint and employ a secretary, 
and any other necessary officer or officers, to assist them 
Us the transaction of the business Which may come before 
them. 

Each Government shall pay its own Commissioner and 
agent or counsel, All other expenses shall be defrayed 
_ by the two Governments in equal moieties. 

The whole expenses of the Commission, including con- 
tingent expenses, shall be defrayed by a ratable deduction 
on the amount of the sums awarded by the Commission- 
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ers; provided always that such deduction shall not exceed 
the rate of five per cent. on the sums so awarded, 


ARTICLE XVII. 


The High Contracting Parties engage to consider the 
result of the proceedings of this Commission as a full, 
perfect, and final settlement of all such claims as are men- 
tioned in Article XII of this Treaty upon either Govern- 
ment; and further engage that every such claim, whether 
or not the same may have been presented to the notice 
of, made, preferred, or laid before the same Commission, 
shall, from and after the conclusion ofthe proceedings of 
the said Commission, be considered and treated as finally 
settled, barred, and thenceforth inadmissible. | 


ARTICLE XVIII. 


It is agreed by the High Contracting Parties that, in 
‘addition to the liberty secured to the United States fisher- 
men by the Convention between Great Britain and the 
United States, signed at London on the 20th day of Octo- 
ber, 1818, of taking, curing, and drying fish on certain 
coasts of the British North American Colonies therein de- 
fined, the inhabitants of the United States shall have, in 
common with the subjects of Her Britannic Majesty, the 
liberty, for the term of years mentioned in Article XX XIII 
of this Treaty, to take fish of every kind, except shell-fish, 
on the sea coasts and shores, and in the bays, harbours, and 
creeks, of the Provinces of Quebec, Nova Scotia, and New 
Brunswick, and the Colony of Prince Edward’s Island, 
and of the several islands thereunto adjacent, without 
being restricted to any distance from the shore, with per- 
mission to land upon the said coasts and shores and islands, 
and also upon the Magdalen Islands, for the purpose of 
drying their nets and curing their fish; provided that, in 
so doing, they do not interfere with the rights of private 
property, or with British fishermen, in the peaceable use 
of any part of the said coasts in their occupancy for the 
same purpose. 

Itis understood that the above mentioned liberty applies 
solely to the sea fishery, and that the Salmon and shad 
fisheries, and all other fisheries in rivers and the mouths 


of rivers, are hereby reserved exclusively for British 
fishermen. 
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ARTICLE XIX. 


It is agreed by the High Contracting Parties that Brit- 


ish subjects shall have, in common with the citizens of the 
United States, the liberty, for the term of years mentioned 
in Article XXXIII of this Treaty, to take fish of every 
kind, except shell-fish, on the eastern sea-coasts and shores 
of the United States north of the thirty-ninth parallel of 
north latitude, and on the shores of the several islands 
thereunto adjacent, and in the bays, harbours, and creeks 
of the said sea-coasts and shores of the United States and 
of the said islands, without being restricted to any distance 


from the shore, with permission to land upon the said,. 


coasts of the United States and of the Islands aforesaid 
for the purpose of drying their nets and curing their fish ; 
provided that, in so doing, they do not interfere with the 
rights of private property, or with the fishermen of the 
United States, in the peaceable use of any part of the said 
coasts in their occupancy for the same purpose. 

Itis understood that the above mentioned liberty applies: 
solely to the sea fishery, and that salmon and shad fisheries 
and all other fisheries in rivers and mouths of rivers, are 
hereby reserved exclusively for fishermen of the United. 
States. 

ARTICLE XX. 


It is agreed that the places designated by the Commis- 
sioners appointed under the first Article of the treaty 
between Great Britain and the United States, concluded’ 


at Washington on the dth of June, 1854, upon the coasts 


of Her Britannic Majesty's Dominions and the United 


States, as places reserved from the common right of fish-- 


ceding Articles. In case any question should arise be- 
tween the Governments of the United States and of Her 
Britannic Majesty as to the common right of fishing in 
places not thus designated as reserved, it is agreed that a 
Commission shall be appointed to designate such places 
and shall be constituted in the same manner, and have the 
same powers, duties, and authority as the Commission 
- appointed under the said first Article of the Treaty of the 
5th of June, 1854. 


ARTICLE XXI, 


It is agreed that, for the term of years mentioned in 


ing under that Treaty, shall be regarded as in like manner 
reserved from the common right of fishing under the pre- 
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Article XX MILL of this Treaty, sh oil and fish of all 
kinds, (except fish of the inland lakes and of the rivers 
falling into them, and except fish preserved in oil,) being 
the produce of the fisheries of the United States, or of the 
Dominion of Canada, or of Prince Edward’s Island, shall 
be admitted into each country, respectively, free of duty. 


ARTICLE XXII. 


Inasmuch as it is asserted by the Government of Her 
Britannic Majesty that the privilege accorded to the 
‘citizens of the United States under Article XVIII of 
this Treaty are of greater value than those accorded by 
Articles XIX and XXI of this Treaty to the subjects 
cof Her Britannic Majesty, and this assertion is not 
admitted by the Government of the United’ States, 
it is further agreed that Commissioners shall be ap- 
pointed to determine, having regard to the privileges 
accorded to the United States to the subjects of Her 
Britannic Majesty, as stated in articles XIX and XXI 
of this Treaty, the amount of any compensation which, 
in their opinion, oughtto be paid by the Government 
of the United States to the Government of Her Britannic 
Majesty in return for the privileges accorded to the citi- 
zens of the United States under Article XVIII of this 
Treaty ; and that any sum of money which the said Com- 
missioners may so award shall be paid by the United 
States Government, in a gross sum, within twelve months 
after such award shall have been given. 


ARTICLE XXIII. 


The Commissioners referred to in the preceding Article | 
shall be appointed in the following manner, that is to 
say: One Commissioner shall be named by Her Britannic 
Majesty, one by the President of the United States and a 
third by Her Britannic Majesty and the President of the. 
United States conjointly; and in case the third Commis- 
«sioner shall not have been so named within a period of 
4three months from the date, when this article shall take 
effect, then the third Commissioner shall be named by 
the Representative at London of His Majesty the Emperor 
of Austria and King of Hungary. In case of the death, 
absence, or incapacity of any Commissioner, or in the 
event of any Commissioner omitting or ceasing to act, 
the vacancy shall be filled in the manner hereinbefore 
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provided for making the original appointment, the period 
of three months in case of such substitution being calcula. 
ted from the date of the happening of the vacancy. 

The Commissioners so named shall meet in the City 
of Halifax, in the Province of Nova Scotia, at the HiSeSt in 
conrenient period, after they have been respectively 
named, and shall, before proceeding to any business, 
make and subscribe a solemn declaration that they will 
impartially and carefully examine and decide the mat- 
ters referred to them to the best of their judgment, and 
according to justice and equity; and such declaration 
shall be entered on the record of their proceedings. 


Each of the High Contracting Parties shall also name 
one person to attend the Commission as its agent, to 
represont it generally in all matters connected with the 
Commission. 


ARTICLE XXIV. 


The proceedings shall be conducted in such order as 
the Commissioners appointed under Articles XXII and 
XXIII of this Treaty shall determine. They shall be bound 
to receive such oral or written testimony as either Goy- 
ernment may present. If either Party shall offer oral 
testimony, the other Party shall have the right of cross-ex- 
amination, under such rules as the Commissioners shall 
prescribe. 


If in the case submitted to the Commissioners either 
Party shall have specified or alluded to any report or 
document inits own exclusive possession, without an- 
nexing a copy, such Party shall be bound, if the other 
Party “thinks proper to apply for it, to furnish that Party 
with a copy thereof; and either Party may call upon the 
other, through the Commissioners, to produce the origi- 
nals or certified copies of any papers adduced as evi- 
dence, giving in each instance such reasonable notice 
as the Commissioners may require. 

The case on either side shall be closed within a period 
of six months from the date of the organization of the 
Commission, and the Commissioners shall be requested 
to give their award as soon as possible thereafter. The 
aforesaid period of six months may be extended for 
three months in case of a vacany occurring among 
the Commissioners under the circumstances contemplated 
in Article XXIII ofthis Treaty. 

a 


oe 


é1 


26 
“ARTICLE XXV. 


The Commissioners shall keep an accurate record and 
correct minutes or notes of all their proceedings, with 
the dates thereof, and may appoint and employ a secre- 
tary and any other necessary officer or officers to assist 
them in the transaction of the business which may come 
before them. | 

Each of the High Contracting Parties shall pay its own 
Commissioner and agent or counsel; all other expenses 
shall be defrayed by the two Governments in equal moie- 
ties. 


ARTICLE XX VI. 


The navigation of the river St. Lawrence, ascending 
and descending, from the forty-fifth parallel of north lati- 
tude, where it ceases to form the boundary between the 
two countries, from, to, and into the gea, shall forever re- 
main free and open for purposes of commerce to the 
citizens of the United States, subject to any laws and 
regulations of Great Britain, or of the Dominion of Can- 
ada, not inconsistent with such privilege of free navi- 
gation. | 

The navigation of the rivers Yukon, Porcupine, and 
Stikine, ascending and descending, from, to, and into the 
sea, shall forever remain free and open for the purposes 
of commerce to the subjects of Her Britannic Majesty 
and to the citizens of the United States, subject to any 
laws and regulations of either country within its own 
territory, not inconsistent with such privilege of free 
navigation. : 


ARTICLE ON 15 


The Government of Her Britannic Majesty engages to 
urge upon the Government of the Dominion of Canada 
to secure to the citizens of the United States the use of 
the Welland, St. Lawrence, and other canalsin the Do- 
minion on terms of equality with the inhabitants of the 
Dominion; and the Government of the United States. 
engages that the subjects of Her Britannic Majesty shall 
enjoy the use of the St. Clair Flats Canal on terms of 
equality with the inhabitants of the United States, and. 
farther engages to urge upon the State Governments to 
secure to the subjects of Her Britannic Majesty the use 
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of the several State canals connected with the nayi- 
gation of the lakes or rivers traversed by or contiguous 
to the boundary line between the possessions of the 
High Contracting Parties, on terms of equality with the 
inhabitants of the United States. 


ARTICLE XXVIII. 


The navigation of Lake Michigan shall also, for the 
term of years mentioned in Article XXXILI of this treaty, 
be free and open for the purposes of commerce tothe sub- 
jects of Her Britannic Majesty, subject to any laws and 
regulations of the United Ntates or of the States border- 
ing thereon not inconsistent with such privilege of free 


navigation. 
ARTICLE XXIX. 


It is agreed that, for the term of years mentioned in Arti- 
cle XX XIII of this Treaty, goods, Wares, or merchandise 
arriving at the ports of New York, Boston, and Portland, 
and any other ports in the United States which have been 
or may from time to time be specially designated by the 
President of the United States, and destined for Her 
Britannic Majesty’s Possessions in North America, may 
be entered at the proper custom-house and conveyed 
in transit, without the payment of duties, through the 
territory of the United States, under such rules, regula- 
tions, and conditions, for the protection of the reyenue as 
the Government of the United States may from time to 
time prescribe; and, under like rules, regulations, and 
conditions, goods, wares, or merchandise may be con- 
veyed in transit, without the payment of duties, from 
such Possessions through the territory of the United 
States for export from the said ports of the United 
States. — 

It is further agreed that, for the like period, goods, 
Wares, or merchandise arriving at any of the ports of 
Her Britannic Majesty’s Possessions in North America 
and destined for the United States may be entered at 
the proper custom-house and conveyed in transit, with- 
out the payment of duties, through the said Possessions, 
under such rules, regulations, and conditions for the pro- 
tection of the revenue as the Governments of the said 
Possessions may from time to time prescribe; and, under 
like rules, regulations, and conditions, goods, wares, or 
merchandise may be conveyed in transit, without 
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payment of duties, from the United States through the 
said Possessions to other places in the United States, or 
for export from ports in the said Possessions. 


ARTICLE XXX. 


It is agreed that, for the term of years mentioned in 
Article XX XIII of this Treaty, subjects of Her Britannic 
Majesty may carry in British vessels, without payment 
of duty, goods, wares, OF merchandise from one port or 
place within the territory of the United States upon the 
St. Lawrence, the Great Lakes, and the rivers connecting 
the same, to another port or place within the territory of 
of the United States as aforesaid : Provided, That a por- 
tion of such transportation 1s made through the Dominion 
of Canada by land carriage and in bond, under such 
rules and regulations as may be agreed upon between 
the Government of Her Britannic Majesty and the Go- 
ernment of the United States. 

Citizens of the United States may for the like period 
carry 1m United States vessels, without payment of duty, 
goods, wares, Or merchandise from one port or place 
within the Possessions of Her Britannic Majesty in North 
America, to another port or place within the said Possess- 
sions: Provided, That a portion of such transportation 1s 
made through the territory of the United States by land 
carriage, and in bond, under such rules and regulations 
as may be agreed upon between the Government of Her 
Ep Majesty and the Government of the United 

tates. 

The Government of the United States further engages 
not to impose any export duties on goods, wares, or mer- 
chandise carried under this Article through the territory 
of the United States; and Her Majesty's Government en- 
gages to urge the Parliament of the Dominion of Canada 
and the Legislatures of the other Colonies not to impose 
any export duties on goods, wares, or merchandise carried 
under this Article; and the Government of the United 
States may, in case such export duties are imposed by the 
Dominion of Canada, suspend, during the period that 
such duties are imposed, the right of carrying granted 
under this Article in favor of the subjects of Her Britan- 
nic Majesty. | 

The Covernment of the United States may suspend 
the right of carrying granted in favor of the subjects of 
Her Britannic Majesty under this Article in case the 
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Dominion of Canada should at any time deprive the 
citizens of the United States of the use of the canals 
in the said Dominion on ‘terms of equality with the 
inhabitants of the Dominion, as’ provided in Article 


XXVIII. 
ARTICLE XX XI. 


- The Government of Her Britannic. Majesty further en- 
gages to urge upon the Parliament of the Dominion of 
Canada and the Legislature of New Brunswick, 
that no export duty, or other duty, shall be levied 
on lumber or timber of any kind cut on that portion of 
the American territory in the State of Maine watered 
by the river St. John and its tributaries, and floated 
down that river to the sea, when the same is shipped to 
the United States from the Province of New Brunswick. 
And in case any such export or other duty continues to 
be levied after the expiration of one year from the date 
of the exchange of the ratifications of this treaty, it is 
agreed that the Government of the United States may 
suspend the right of carrying hereinbefore granted under 
Article XXX of this Treaty for such period as such ex- 
port or other duty may be levied. 


ARTICLE XXXII. 


It is further agreed that the provisions and stipula- 
tions of Articles XVIII to XXV of this Treaty, inclu- 
sive, shall extend to the Colony of Newfoundland, so far 
as they are applicable. But if the Imperial Parliament, 
the Legislature of Newfoundland, or the Congress of the 
United States, shall not embrace the Colony of New- 
foundland in their laws enacted for carrying the forego- 
ing Articles into effect, then this Article shall be of no 
effect; but the omission to make provision by law to 
give it effect, by either of the legislative bodies afore- 
said, shall not in any way impair any other Articles of 
this Treaty. 


ARTICLE XXXIII. 


The foregoing Articles XVIII to XXV, inclusive, and 
Article XXX, of this Treaty, shall take effect as soon as 
the laws required to carry them into operation shall have 
been passed by the Imperial Parliament of Great Britain 
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by the Parliament of Canada, and by the Legislature of 
Prince Edward’s Island on the cne hand, and by the 
Congress of the United States on the other. Such as- 
sent having been given, the said Articles shall remain in 
force for the period of ten years from the date at which 
they may come into operation ; and further until the ex- 
piration of two years after either of the High Contract- 
ing Parties shall have given notice to the other of its 
wish to terminate the same; each of the High Contract- 
ing Parties being at liberty to give such notice to the 
other at the end of the said period of ten years or at any 
time afterward. 


ARTICLE XXXIV. 


Whereas it was stipulated by Article I of the Treaty 
concluded at Washington on the 15th of June, 1846, be- 
tween the United States and Her Britannic Majesty, 
that the line of boundary between ‘the territories of 
the United States and those of Her Britannic Majesty 
from the point on the forty-ninth parallel of north la- 
titude up to which it ‘had already been ascertained, 
should be continued westward along the said parallel of 
north latitude “to. the middle of the channel which | 
‘separates the continent from Yancouver’s Island, and 
thence southerly through’ the middle of the said chan- 
nel and of Fuca Straits, to the Pacific Ocean;’ and 
whereas the Commissioners appointed by the two High 
Contracting Parties to determine that portion of the 
boundary which runs southerly through the middle of 
the channel aforesaid, were unable to agree upon the 
same; and whereas the Government of Her Britannic 
Majesty claims that such boundary line should, under 
the terms of the Treaty above recited, be run through the 
Rosario Straits, and the Government of the United States 
claims that it should be run through the Canal de Haro, 
itis agreed that the respective claims of the Government 
of the United States and the Government of Her Britan- 
nic Majesty shall be submitted to the arbitration and 
award of His Majesty the Emperor of Germany, who, 
having regard to the above-mentioned Article of the said 
Treaty, shall decide thereupon, finally and without appeal, 
which of those claims is most in accordance with the true 
interpretation of the Treaty of June 15, 1846. 
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- ARTICLE XXXV»)- 


The award of His Majesty the Emperor of Germany | 


shall be considered ag absolutely final and conclusive 
and full effect shall be given to such award without any 
objection, evasion, or delay whatsoever. Such decision 
shall be given in writing and dated ; it shall be in what- 
soever form His Majesty may choose to adopt; it shall be 
delivered to the Representatives or other public agents of 
the United States and of Great Britain, respectively, who 
may be actually at Berlin, and shall be considered as 
operative from the day of the date of the delivery thereof. 


ARTICLE XXX Vil. 


The writteh or printed case of each of the two Parties, 
accompanied by the éyidence. offered’ in support of the 
same, shall be laid before His Majesty the Emperor of 
Germany within six months from the date of the exchange 
of the ratifications of this Treaty, and a copy of such case 
and evidence shall be communicated by each Party to the 
other, through their respective Representatives at Berlin. 
_ _ The High Contracting Parties may include in the evi- 

dence to be considered by the Arbitrator such documents, 
official correspondence, and other official or public state- 
ments bearing on the subject of the reference as they may 
consider necessary to the support of their respective cases. 

After the written or printed case shall have been com- 
municated by each Party to the other, each Party shall 
have the power of drawing up and laying before the. 
Arbitrator a second and definitive statement, if it think 


fit to do so, in reply to the case of the other party so com- 


municated, which definitive statement shall be so laid 
before the Arbitrator, and also be mutually communicated. 
in the same manner as aforesaid, by each Party to the. 
other, within six months from the date of laying the first: 
statement of the case before the Arbitrator. 


ARTICLE XXXVIT 


If, in the case submitted to the Arbitrator, either Party 
shall specify or allude to any report or document in its 
own exclusive possession without annexing a copy, such 
Party shall be bound, if the other Party thinks proper to 
apply for it, to furnish that Party with a copy thereof, 
and either Party may call upon the other, through the 
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Arbitrator, to produce the originals or certified copies of 
any papers adduced as evidence, giving in each instance 
such reasonable notice as the Arbitrator may require. 
And if the Arbitrator should desire further elucidation or 
evidence with regard to any point contained in the state- 
ments laid before him, he shall be at liberty to require it 
from either Party, and he shall be at liberty to hear one 
counsel or agent for each Party, in relation to any matter, 
and at such time, and in such manner, as he may think 


fit. 
ARTICLE XKKVIU. 


The Representatives or other public Agents of Great 
Britain and of the United States at Berlin respectively 
shall be considered as the agents of their respective Gov- 
ernments to conduct their cases before the Arbitrator, who 
shall be requested to address all his communications, and 
give all his notices, to such Representatives or other 
public agents, who shall represent their respective Gov- 
ernments generally in all matters: connected with the arbi- 
tration. | 


(ARTIC hE DapALA LA 


It shall be competent to the Arbitrator to proceed in 
the said abitration, and all matters relating thereto, as and 
when he shallsee fit, either in person, or by a person or 
persons named by him for that purpose, either in the pre- 
sence or absence of either or both agents, and either 
orally, or by written discussion or otherwise. 


ARTICLE XL. 


The Arbitrator may, if he think fit, appoint a secretary 
or clerk, for the purposes of the proposed arbitration, at 
such rate of remuneration as he shall think proper. This 
and all other expenses of and connected with the said ar- 
bitration, shall be provided for as hereinafter stipulated. 


ARTICLE XLI. 


The Arbitrator shall be requested to deliver, together 
with his award, an account of all the costs and expenses 
which he may have been put to, in relation to this matter, 
which shall forthwith be repaid by the two Governments 
in. equal moieties. 
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f ARTICLE XLII. 


The Arbitratcr shall be requested to give his award in 
writing as early as convenient after the whole case on 
each side shall have been laid before him, and to deliver 
one copy thereof to each of the said agents. 


ArticitE XLITI. 


The present Treaty shall be duly ratified by Her Bri- 
tannic Majesty and by the President of the United States 
of America by and with the advice and consent of the 
Senate thereof, and the ratifications shall be exchanged 
either at Washington or at London within six months 
from the date thereof, or earlier if possible. 

In faith whereof, we, the respective Plenipotentiaries, 
pate signed this Treaty and have hereunto affixed our 
seals, 

Done in duplicate at Washington the eighth day of 
May, in the year of our Lord one thousand eight hundred 
and seventy-one. 


Printed by the “Times” Steam Printing Company, 
38 Sparks Street, Ottawa. 
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[LISGAR.] 


The Governor-General transmits for the information of the Senate 
certain Despatches and Minutes of the Privy Council having reference 
to the Treaty of Washington. 


CORRESPONDENCE RESPECTING THE APPOINTMENT OF A JOINT 
HIGH COMMISSION TO CONSIDER THE VARIOUS QUESTIONS 
AFFECTING THE RELATIONS BETWEEN GREAT BRITAIN AND 
THE UNITED STATES OF AMERICA. 


Wot. 
Sir B. Lhoriuton to Lert Granville.—(Received February 19.) 


(Extract. ) WasuHinecTon, February 6, 1871. 


I have the honor to inclose copies of a correspondence which has passed between 
Mr. Fish and myself relative to the appointment of a Joint High Commission to sit at 
Washington for the purpose of considering the questions which have lately arisen relative 
to the Canadian Fisheries, and any others which affect the relations of the United States 
towards Her Majesty’s possessions in North America,—the so-called “ Alabama ” claims, 
—and any other claims of British subjects or citizens of the United States arising out of 


acts committed during the late Civil War in this country. 


Inclosure 1 in No. 1. 
Sir E. Thornton to Mr. Fish. 


Wasuineron, January 26, 1871. 


Sir,—In compliance with an instruction which I have received from Earl Granville, 
T have the honor to state thas Her Majesty’s Government deem it of importance to the 
good relations which they are ever anxious should subsist and be strengthened between 
the United States and Great Britain, that a friendly and complete understanding should 
be come to between the two Governments as to the extent of the rights which belong to 
the citizens of the United States and Her Majesty’s subjects respectively, with reference 
to the fisheries on the coast of Her Majesty’s Possessions in North America, and as to 
any other questions between them which affect the relations of the United States towards 
those Possessions. 


18—] 


ko 


As the consideration of these matters would, however, involve investigations of a 
somewhat complicated nature, and as it is very desirable that they should be thoroughly 
examined, I am directed by Lord Granville to propose to the Government of the United 
States the appointment of a Joint High Commission, which shall be compesed of 
members to be named by each Government, shall hold its Session at Washington, and 
shall treat of and discuss the mode of settling the different questions which have arisen 
out of the Fisheries, as well as those which affect the relations of the United States 
towards Her Majesty’s Possessions in North America. 

T am confident that this proposal will be met by your Government in the same 
cordial spirit of friendship which has induced Her Majesty’s Government to tender it, 
and I cannot doubt that in that case the result will not fail to contribute to the main- 
tenance of the good relations between the two countries which Iam convinced the 
Government of the United States, as well as that of Her Majesty, equally have at 
heart. . 

I have, &c., 
(Signed ) Epwpb. THORNTON. 


Inclosure 2 in No. l. 
Mr. Fish to Sir HL. Thornton. 


DEPARTMENT OF STATE, WASHINGTON, 
January 30, 1871. 


Sir,—Ihave the honor to acknowledge the receipt of your note of the 26th January, 
in which you inform me, in compliance with instructions from Earl Granville, that Her 
Majesty’s Government deem it of importance to the good relations which they are ever 
anxious should subsist and be strengthened between the United States and Great 
Britain, that a friendly and complete understanding should be come to between the two 
Governments as to the extent of the rights which belong to the citizens of the United 
States and Her Majesty’s subjects respestively, with reference to the Fisheries on the 
coasts of Her Majesty’s Possessions in North America, and as to any other questions 
between them which affect the relations of the United States towards those Possessions ; 
and farther, that as the consideration of these questions would involve investigations of 
a somewhat complicated nature; and as it is very desirable that they should be 
thoroughly examine, you are directed by Lord Granville to propose to the Government 
of the United States the appointment of a Joint High Commission, which shall be 
composed of members to be named by each Government, shall hold its sessions at 
Washington, and shall treat of and discuss the mode of settling the different questions 
which have arisen out of the Fisheries, as well as all those which -affect the relations of 
the United States towards Her Majesty’s Possessions in North America. 

T have laid your note before the President, who instructs me to say that he shares 
with Her Majesty’s Government the appreciation of the importance of a friendly and 
complete understanding between the two Governments with reference to the subjects 
specially suggested for the consideration of the proposed Joint High Commission, and he 
fully recognizes the friendly spirit which has prompted the proposal. 

The President is, however, of the opinion that without the adjustment of a class 
of questions not alluded to in your note, the proposed High Commission would fail to 
establish the permanent relations, and the sincere, substantial, and lasting friendship 
between the two Governments, which, in common with Her Majesty’s Government, he 
desires should prevail. 
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He thinks that the removal of the differences which arose during the vebellion in 
the United States, and which have existed since then, growing out of the acts committed 
by the several vessels which have given rise to the claims generically known as the 
“ Alabama Claims,” will also be essential to the restoration of, cordial. and amicable 
relations between the two Governments. 

He directs me to say that, should Her Majesty’s Government accept this view of 
this matter, and assent that this subject also may be treated of by the proposed High 
Commission, and may thus be put in the way of a final and amicable settlement, this 
Government will, wlth much pleasure, appoint High Commissioners on the part of the 
United States to meet those who may be appointed on behalf of Her Majesty’s Govern- 
ment, and will spare no efforts to secure, at the earliest practicable moment, a just and 
amicable arrangement of all the questions which now, unfortunately, stand in the way 
of an entire and abiding friendship between ths two nations. 

T have, &c., 
(Signed) Hamitton Fisu. 


Inclosure 3 in No. 1. 
Sir £. Thornton to Mr. Fish. 


WASHINGTON, February 1. 1871. 


Srr,—I have the honor to acknowledge the receipt of your note of the 30th ultimo, 
and to offer you my sincere ar cordial thanks for the friendly and conciliatory spirit 
which pervades it. 

With reference to that part of it in which you state that the President thinks that 
the removal of the differences which arose during the rebellion in the United States, and 
which have existed since then, growing out of the acts committed by the seve.zal vessels 
which have given rise to the ‘claims generally known as the ‘ Alabama” claims, will 
also be essential to the restoration of cordial and amicable relations between the two 
Governments, [ have the honour to inform you that I have submitted to Earl Granville 
’ the opinion thus expressed by the President of the United States, the friendliness of 
which I beg you to believe I fully appreciate. 

I am now authorized by his Lordship to state that it would give Her Majesty’s Gov- 
ernment great satisfaction if the claims commonly known by the name of the “ Alabama” 
claims were submitted to the consideration of the same High Commission by which Her 
Majesty's Government have proposed that the questions relating to the British Posses- 
sions in North America should be discussed, provided that all other claims, both of British 
subjects and citizens of the United States, arising out of acts committed during the recent 
civil war in this country, are similarly referred to the same Commission. 

The expressions made use of in the name of the President in your above-mentioned 
note with regard to the “ Alabama” claims convince me that the Government of the 
United States will consider it of importance that these causes of dispute between the two 
countries should also and at the same time be done away with, and that you will enable 
me to convey to my Government the assent of the President to the addition which they 
thus propose to the duties of the High Commission, and which cannot fail to make it more 
certain that its labours will lead to the removal of all differences between the two 
countries. 

I have, &e. 
(Signed ) Epwp. THORNTON. 
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Inclosure 4 in No. 1. 
Mr. Fish to Sir EH. Thornton. 


DEPARTMENT OF STATE, 
Wasuincton, February 3, 1871. 


Srr,—I have the honour to acknowledge the receipt of your note of the Ist instant, in. 
which you inform me that you are authorized by Earl Granville to state that it would 
give Her Majesty’s Government great satisfaction if the claims commonly known by the 
name of the “ Alabama” claims were submitted to the consideration of the same High 
Commission which Her Majesty’s Government have proposed that the questions relating 
to the British Possessions in North America should be discussed, provided that all other 
claims, both of British subjects and citizens of the United States, arising out of acts com- 
mitted during the recent civil war in this country, are similarly referred to the same 
Commission. 

I have laid your note before the President, and he has directed me to express the 
satisfaction with which he has received the intelligence that Earl Granville has authorized 
you to state that Her Majesty’s Government has accepted the views of this Government 
as to the disposition to be made of the so-called “ Alabama.” claims. 

He also directs me to say, with reference to the remainder of your note, that if there 
be other and further claims of British subjects or of American citizens growing out of acts 
committed during the recent civil war in this conntry, he assents to the propriety of their 
reference to the same High Commission ; but he suggests that the High Commissioners 
shall consider only such claims of this description as may be presented by the Govern- 
ments of the respective claimants at an early day, to be agreed upon by the Com- 
missioners. 

T have, &e. 
(Signed) MAMILTON FIsn. 
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No. 2. 
Farl Granville to Sir EH. Thornton. 


- ForEIGN OFFICE, 
February 23, 1871. 


Sir,—I received on the 19th instant your despatch of the 6th instant, inclosing copies 
of letters exchanged between yourself and the Secretary of State of the United States, 
relative to the appointment of a Joint High Commission to sit at Washington for the 
purpose of considering pending questions between this country and the United States. 

Her Majesty’s Government,thaving been regularly informed by you by telegraph of 
the satisfactory character of this correspondence, did not hesitate at once to send out the 
British Members of the Commission, and Lord de Grey and Mr. Bernard accordingly 
embarked for New York on the 11th, and Sir Stafford Northcote on the 18th instant ; 
and it now only remains for me to acquaint you formally that Her Majesty’s Government 
entirely approve of the tenor of your letters to Mr. Fish. 


Tam, &e. 
(Signed) GRANVILLE. 
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No. 3. 


Full Power to the Harl de Grey and Ripon, Sir Stafford Henry Northcote, Sir Edward 
Thornton, Sir John Alewander Macdonald, and Montague Bernard, Esq., to negotiate 
with Plenipotentiaries from the United States. 


VICTORIA. R. 


Victoria, by the grace of God, Queen of the United Kingdom of Great Britain and 
ireland, Defender of the Faith, &c., &c., &e., To all and singular to whom these Presents 
shall come, Greeting. Whereas, for the purpose of discussing in a friendly spirit with 
Commissioners to be appointed on the part of Our Good Friends the United States of 
America, the various questions on which differences have arisen between Us and Our said 
Good Friends, and of treating for an Agreement as to the mode of their amicable settle- 
ment, We have judged it expedient to invest fit persons with full power to conduct on 
Our part the discussions in this behalf: Know ye, therefore, that We, reposing especial 
trust and confidence in the wisdom, loyalty, diligence, and circumspection of Our right 
trusty and right well-beloved Cousin and Councillor George Frederick Samuel, Earl de 
Grey and Ripon, Viscount Goderich, a Peer of Our United Kingdom, President of Our 
Most Honorable Privy Council, Knight of Our Most Noble Order of the Garter, &c., &e., 
of Our right trusty and well-beloved Councillor Sir Stafford Henry Northcote, Baronet, a 
Member of Parliament, Companion of Our Most Honorable Order of the Bath, &c., &e. ; 
of Our trusty and well-beloved Sir Edward Thornton, Knight Commander of Our Most 
Honourable Order of the Bath, Our Envoy Extraordinary and Minister Plenipotentiary to 
Our Good Friends the United States of America, &c., &c. ; of Our trusty and well-beloved 
Sir John Alexander Macdonald, Knight Commander of Our Most Honourable Order of the 
Bath, a Member of Our Privy Council for Canada, and Minister of Justice and Attorney- 
General in Our Dominion of Canada, &e., &e. ; and of Our trusty and well-beloved 
Montague Bernard, Fisquire, Chichele Professor of International Law in the University of 
Oxford :—have named, made, constituted, and appointed, as We do by these presents name, 
make, constitute, and appoint them Our undoubted High Commissioners, Procurators, 
and Plenipotentiaries : Giving to them, or any three or more of them, all manner of power 
and authority to treat, adjust, and conclude with such Minister or Ministers as may be 
vested with similar power and authority on the part of Our Good Friends the United States 
of America, any Treaties, Conventions, or Agreements that may tend to the attainment of 
the above-mentioned end, and to sign for Us and in Our name everything so agreed upon 
~ and concluded, and to do and transact all such other matters as may appertain to the 
finishing of the aforesaid work in as ample manner and form, and with equal force and 
efficacy, as We Ourselves could do if personally present: Engaging and promising upon 
Our Royal Word, that whatever things shall be so transacted and concluded by Our said 
High Commissioners, Procurators, and Plenipotentiaries shall be agreed to, acknowledged, 
and accepted by Us in the fullest manner, and that We will never suffer, either in the 
whole or in part, any person whatsoever to infringe the same, or act contrary thereto, as 
far as it lies in Our power. 

In witness whereof We have caused the Grrat Seal of Our United Kingdom of Great 
Britain and Ireland to be affixed to these Presents, which We have signed with Our Royal 
Hand. | 

Given at Our Court at Windsor Castle, the sixteenth day of February, in the year of 
Our Lord one thousand eight hundred and seventy-one, and in the thirty-fourth year of 
Our reign. 
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The Earl of Kimberly to Lord Lasgar. 
(Copy—Canada.) 
Downine STREET, 


16th February, 1871. 


My Lorp,—You have already been informed by telegram of the views of Her 
Majesty’s Government upon the Fishery Questions, but I think it will be convenient, with 
reference to the pending negoaiations, that a somewhat fuller statement of those views 
should now be placed on record. : 

It would not be possible for Her Majesty’s Government to pledge themselves to any 
forgone conclusion upon any particular point connected with these negotiations, but they 
have anxiously considered the questions which concerns Canada ; and they feel confident 
that the Canadian Government, will agree with them that a satisfactory termination of 
the difficulties which have arisen with the United States, can only be attained by taking 
as broad and liberal a view as is consistent with yhe just rights and real interests of the 
Dominion. 

As at present advised, Her Majesty’s Government, are of opinion that the right of 
Canada to exclude Americans from fishing in the waters within the limits of three 
marine miles of the coast, is beyond dispute and can only be eeded for an adequate con- 
sideration. 

Should this consideration take the form of a money payment, it appears to Her 
Majesty's Government, that such an arrangement would be more likely to work well than 
if any conditions were annexed to the exercise of the privilege of fishing within the 
Canadian waters. 

The presence of a considerable number of cruisers would always be necessary to 
secure the performance of such conditions and the enforcement of penalties for the non- 
observance of them would be certain to lead to disputes with the United States. 

With respect to the question, what is a Bay or Creek, within the meaning of the 
first Article of the Treaty of 1818, Her Majesty’s Government adhere to the interpretation 
which they have hitherto maintained of that Article, but they consider that the difference 
which has arisen with the United States on this point, might be a fit subject for com- 
promise. 

The exclusion of American fishermen from resorting to Canadian Ports, ‘ except for 
“the purpose of shelter, and of repairing damages therein, of purchasing wood and 
‘¢ of obtaining water,” might be warranted by the letter of the Treaty of 1818, and by 
the terms of the Imperial Act, 59, Geo. TIT., chap. 38, but Her Majesty’s Government 
feel bound to state that it seems to them an extreme measure—inconsistent with the 
general policy of the Empire, and they are disposed to concede this point to the United 
States Government, under such restrictions as may be necessary to prevent smuggling, 
and to guard against any substantial invasion of the exclusive rights of fishing which 
may he reserved to British Subjects. 

In conclusion I have to state that Her Majesty fully appreciated the loyal and 
prompt manner in which the Canadian Government have assented to the appointment of 
the Commision which is about to sit at Washington. | 

The high character and recognised ability of the British Commissioners afford ample 
security that the interests of Canada will be carefully protected during the forthcoming 
negotiations. 

I have, &c., . 
(Signed) KIMBERLY. 
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The Earl of Kimberly to Lord Lisgar. 


(Copy—Canada—No. 374.) 
DowNinG STREET, 


17th March, 1871. 


My Lorp,—In answer to your telegram received on the 10th instant, stating that in 
the opinion of your Government, the Canadian Fisheries cannot be sold without the 
consent of the Dominion, I have already informed your Lordship by Telegraph that Her 
Majesty’s Government never had any intention of advising Her Majesty to part with 
those fisheries without such consent. 

When the Reciprocity Treaty was concluded, the Acts of the Nova Scotian and New 
Brunswick Legislatures relating to the Fisheries were suspended by Acts of those 
Legislatures, and the Fishery rights of Canada are now under the protection of a Canadian 
Act of Parliament, the repeal of which would be necessary in case of the cession of those 
rights to any Foreign Power. 

I think it right however to add that the responsibility of determining what is the 
- true construction of a Treaty, made by Her Majesty with any foreign power, must remain 
with Her Majesty's Government, and that the degree to which this Country would make 
itself a party to the strict enforcement of Treaty Rights may depend not only on the 
literal construction of the Treaty, but on the moderation and reasonableness with which 
those rights are asserted. 

I have, &c., 
(Signed) KIMBERLY. 
Governor General 
The Right Honorable Lord Lisgar, 
ate eae eC. WL, o., Cree, Cr, eC 
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(Copy—Canada—No. 444.) 
The Secretary of State for the Colomes to the Governor General. 


DowninG STREET, 
17th June, 1871. 


My Lorv,—I have the honor to enclose, herewith, copies of the Treaty signed at 
Washington, on May 8th, by the Joint High Commissioners, which has been ratified by 
Her Majesty and by the President of the United States, and of the Instructions to Her 
Majesty’s High Commissioners and Protocols of the Conferences held by the Commission. 
The Dominion is from its geographical position as the immediate neighbour of the United 
States, so peculiarly interested in the maintenance of cordial relations between that 
Republic and the British Empire, that it must be a source of satisfaction to the Canadian 
Government, that. Her Majesty has been able to conclude a Treaty for the amicable settle- 
ment of differences which might have seriously endangered the good understanding 
between the two countries. | 

Moreover, the Rules laid down in Article VI, as to the international duties of 
neutral governments are of special importance to the Dominion which carries on such an 
extensive and increasing maritime commerce, and possesses such a considerable merchant 
navy. 

But independently of the advantages which Canada must derive from the removal 
of the causes of difference with the United States arising out of occurrences during the 
civil war, Her Majesty’s Government believe that the settlement which has been arrived 
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at of the questions directly affecting British North America, cannot fail to be beneficial 
to the Dominion. I need not refer to the well known history of the Fishery question, 
further than to observe that ever since the termination by the British Government, in 
consequence of the war of 1812, of the liberty enjoyed, under the Treaty of 1783, by 
American citizens of fishing in the territorial waters of the British Colonies, and the 
renunciation by the United States in the Treaty of 1818 of all claim to that liberty, this 
question has in different forms been the subject of controversy with the United States. 
Her Majesty's Government have always contended for the rights cf the Colonies, and. 
they have employed the British Naval forces in the protection of the Colonial fisheries ; 
but they could not overlook the angry feelings to which this controversy has given rise, 
and the constant risk that in the enforcement of the exclusion of American fishermen 
from the Colonial waters a collision might take placefwhich might lead to the most serious 
consequences, and they would have been wanting in their duty, if they had not availed 
themselves of the opportunity presented by the late negotiation to remove a cause of 
perpetual irritation and danger to the relations of this country and the Dominion with 
the United States. 

The Canadian Government itself took the initiative in suggesting that a Joint 
British and American Commission should be appointed, with a view to settle the disputes 
which had arisen as to the interpretation of the Treaty of 1818, but it was certain that 
however desirable it might be, in default of any complete settlement, to appoint such a 
Commission, the causes of the difficulty lay deeper than any question of interpretation, 
and the mere discussion of such points as the correct definition of bays could not lead to 
a really friendly agreement with the United States. It was necessary, therefore, to 
endeavour to find an equivalent which the United States might be willing to give in 
return for the fishery privileges, and which Great Britain, having regard both to Imperial 
and Colonial interests, could properly accept. Her Majesty’s Government are well aware 
that the arrangement which would have been most agreeable to Canada was the conclusion 
of a Treaty similar to the Reciprocity Treaty of 1854, and a proposal to this effect was 
pressed upon the United States Commissioners, as you will find in the 36th Protocol of 
the Conferences. This proposal was, however, declined, the United States Commissioners 
stating “that they could hold out no hope that the Congress of the United States would 
“ give its consent to such a tariff arrangement as was proposed, or to any extended plan 
“of reciprocal free admission of the products of the two countries.” ‘he United States 
Commissioners did indeed propose that coal, salt and fish, should be reciprocally admitted 
free, and lumber after the Ist of July, 1874; bnt it is evident that looked at as a tariff 
arrangement this was a most inadequate offer, as will be seen at once when it is compared 
with the long list of articles admitted free under the Reciprocity Treaty. Moreover, it 
is obvious from the frank avowal of the United States Commissioners, that they only 
made this offer because one branch of Congress had recently more than once expressed 
itself in favor of the abolition of duties on coal and salt, and because Congress had 
partially removed the duty from lumber, and the tendency of legislation in the United 
States was towards the reduction of taxation and of duties, so that to have ceded the 
Fishery rights in return for these concessions would have been to exchange them for com- 
mercial arrangements, which there is reason to believe may before long be made without 
any such cession, to the mutual advantage of both the Dominion andjthe United States ; 
and Her Majesty’s Government are bound to add that whilst in deference to the strong 
wishes of the Dominion Government they used their best efforts to obtain a renewal in 
principle of the Reciprocity Treaty, they are convinced the establishment of free trade 
between the Dominion and the United States is not likely to be promoted. by making 
admission to the fisheries dependent upon the conclusion of such a Treaty; and that the 
repeal by Congress of duties upon Canadian produce on the ground that a Protective 
Tariff is injurious to the country which imposes it, would place the commercial relations 
of the two countries on a far more secure and lasting basis than the stipulations of a 
Convention framed upon a system of reciprocity. Looking, therefore, to all the circum- 
stances, Her Majesty's Government found it their duty to deal separately with the 
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Fisheries, and to endeavour to find some other equivalent; and the reciprocal concession. 
of free fishery with free import of fish and fish oil, together with the payment of such a 
sum of money as may fairly represent the excess of value of the Colonial over the 
American concession, seems to them to be an equitable solution of the difficulty. It is 
perfectly true that the right of fishery on the United States coasts, conceded under 
Article XIX, is far less valuable than the right of fishery in Colonial waters, conceded 
under Article XVIII, to the United States, but on the other hand, it cannot be denied 
that it is most important to the Colonial fishermen to obtain free access to the American 
market for their fish and for fish oil, and the balance of advantage on the side of the 
United States will be duly redressed by the Arbitrators urder Article XXIJ. In some 
respects a direct money payment is perhaps a more distinct recognition of the rights of 
the Colonies than a tariff concession, and there does not seem to be any difference in 
principle between the admission of American fishermen for a term of years in con- 
sideration of the payment of a sum of money in gross, and their admission under the 
system of Licenses, calculated at so many dollars per ton, which was adopted by the 
Colonial Government for several years after the termination of sthe Reciprocity Treaty. 
In the latter case, it must be observed, the use of the Fisheries was granted without any 
tarift concession whatever on the part of the United States, even as to the importation 
of fish. 

Canada could not reasonably expect that this country should, for an indefinite period, 
incur the constant risk of serious misunderstanding with the United States ; lmperilling, 
perhaps, the peace of the whole Empire, in order to endeavour to force the American 
Government to change its commercial policy ; and Her Majesty’s Government are confi- 
dent that, when the Treaty is considered as a whole, the Canadian people will see that 
their interests have been carefully borne in mind, and the advantages, which they will 
derive trom its provisions, are commensurate with the concessions which they are called 
upon to make. There cannot be a question as to the great importance to Canada of the 
right to convey goods in bond through the United States, which has been secured to her 
by Article X XIX ; and the free navigation of Lake Michigan, under Article XXVIII ; 
and the power of transhipping goods, under Article XXX, are valuable privileges which 
must not be overlooked in forming an estimate of the advantages which Canada will 
obtain. Her Majesty’s Government have no doubt that the Canadian Government will 
readily secure to the citizens of the United States, in accordance with Article DG Dh 
the use of the Canadian Canals, as, by the liberal policy of the Dominion, those Canals 
are already opened to them on equal terms with British subjects ; and they would urge 
upon the Dominion Parliament and the Legislature of New Brunswick, that it will be 
most advisable to make the arrangement as to duties on lumber floated down the St. John 


River, upon which the execution of Article XXX. as to the transhipment of goods, is 


made contingent. 

The freedom to navigate the St. Lawrence, which is assured to the United States by 
Article XX VI, has long existed in fact, and its recognition by Treaty cannot be preju- 
dicial to the Dominion, which moreover, obtains in return, the free use of certain rivers 
on the Pacific side of the Continent. 

[ must not omit to notice that, by Article XXXTV., the dispute as to the Island of 
st. Juan, is to be submitted to arbitration ; and provision has thus happily been made 
for the amicable termination of a long-standing and difficult controversy at a time when, 
in consequence of the union of British Columbia with the Dominion, this boundary 
question has become matter of interest to the whole Confederation of British Provinces. 

Ihave thus gone through those parts of the Treaty which immediately touch the 
Dominion ; but a question of much moment remains as to the course which should be 
taken during the present fishing season, pending the enactment by the respective Legis- 
latures of the Laws necessary to bring the Fishery Articles into operation. 

I find that, on the conclusion of the Reciprocity Treaty, in June. 1854, and previous 
to its ratification, the then American Secretary of State (Mr. Marcy) expressed the hope 
of his Government that American Fishermen would not be molested if they should at 
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once attempt to use the privileges granted by that Treaty. A despatch was therefore 
addressed to the Governor of the North American Colonies recommending that the wish 
of the United States Government should be acceded to, and that the American fishermen 
should be immediately admitted to the Colonial fisheries. The result was that the various 
Colonial Governments at once admitted the American fishermen to the fisheries, although 
the Legislative Acts necessary to give effect to the Treaty were nov passed till late in the 
autumn. It is evidently most desirable that a similar course should be pursued on the 
present occasion ; and you will perceive from the notes which have passed between Sir 
E. Thornton and Mr. Fish, copies of which I enclose, that the United States Govern- 
ment have made an application similar to that which they made in 1854; and that Her 
Majesty’s Government have engaged to recommend to the Colonial Governments that it 
should be acceded to. Her Majesty’s Government are of course aware that the Colonial 
Governments have no power to set aside the fishery statutes by their own authority ; but 
it is entirely within their power to take no active steps to enforce those statutes and to 
suspend the instructions to the Colonial Cruisers to exclude American citizens from the 
fisheries, just as it is in the power of Her Majesty's Government to suspend the action of 
Her Majesty’s Cruisers, although the Imperial Fishery Statute is still in force. 

Her Majesty’s Government have no desire whatever to attempt to interfere with 
the entire right of the Colonial Legislatures to refuse to pass the acts necessary to give 
effect to the Treaty, though they would deeply deplore that a course which they believe 
would be most impolitic should be taken ; but, on the other hand, they have too much 
confidence in the wisdom of those free Assemblies, to anticipate any such result ; and 
they are confident that the Canadian Government would be as desirous as Her Majesty’s 
Government that no untoward collision should occur during the present season which 
might prejudice the fair consideration of the Treaty, both by the American Congress and 
the Colonial Parliaments; and that, on a full consideration of the circumstances, they 
will see that the responsibility of incurring the risk of such a collision would be far 
heavier than that of removing, so far as they have the power, the obstacles to the pro- 
visional enjoyment by American citizens of the privileges which it is intended by the 
Treaty to secure to them for a longer time. 

I cannot conclude this Despatch without expressing the gratification which it has 
given Her Majesty’s Government to have had the valuable assistance of Sir J. Macdonald, 
in the negotiation of this Treaty. Whatever view may be taken in Canada of the merits 
of the Treaty, it must be an unqualified cause of satisfaction to the Canandians to know 
that they were represented by a Statesman holding so distinguished a position in the 
Canadian Government, and so well able, from his knowledge and experience, to put for- 
ward with the greatest force and authority the arguments best suited to promote the 
claims and interests of the Dominion. 
I have, &c., 

(Signed) KIMBERLEY. 
Governor-General 
The Right-Honorable Lord Lisgar, 
. G.C.B,, &c., &c.,. ae 
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INSTRUCTIONS TO HER MAJESTY’S HIGH COMMISSIONERS, AND PR®O- 
TOCOLS OF CONFERENCES HELD AT WASHINGTON BETWEEN 
FEBRUARY 27 AND MAY 6, 1871. 


Batis PR Be 


Larl Granville to Her Majesty's High Commissioners. 


Foreign OrFice, February, 9, 1871. 


My Lorp anp GrenTLEMEN,—The Queen having been graciously pleased to appoint 
you to be Her Majesty’s High Commisioners to proceed to Washington for the purpose of 
of discussing in a friendly spirit with Commissioners to be appointed by the Government 
of the United States the various questions on which differences have arisen between Great 
Britain and that country, and of treating for an agreement as to the ‘mode of their 
amicable settlement, I inclose the necessary full powers, and have the honour to_convey 
to you the following instructions for your guidance. 

It is the earnest desire of Her Majesty's Government that the important negociation 
with which you are entrusted should be conducted in a mutually conciliatory disposition, 
and with unreserved frankness in your communications with the High Commissioners or 
Members of the Government of the United States with whom you may be placed in 
communication, and they believe that this object cannot be better attained than by leaving 
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you full discretion as to the manner in which the subjects which may engage your atten- 


tion should be discussed. 
The principal subjects will probably be :— 


1. The Fisheries. 
2. The free navigation of the River St. Lawrence and privilege of passage through 
the Canadian Canals. 
3. The transit of goods through Maine, and lumber trade down the River St. John, 
4, The Manitoba boundary. 
5. The claims on account of the “ Alabama,” “Shenandoah,” and certain other 
_cruizers of the so-styled Confederate States. 
6. The San Juan water boundary. 
7. The claims of British subjects arising out of the Civil War. 
8. The claims of the people of Canada on account of the Fenian raids. 
9. The revision of the rules of Marine Neutrality. 


Copies of all the correspondence which has been presented to Parliament respecting 
the questions will be forwarded for your use. 


Ia he Teherien, 


On the termination of the Reciprocity Treaty of the 5th of June, 1854, by the 
United States’ Government, the discussions respecting the rights of Americain fishermen 
under Article I of the Convention of the 20th of October, 1818, which had been set at 
rest by the Reciprocity Treaty, were revived, and, although temporary measures were 
taken to avoid pressing with severity upon Americain fishermen by the adoption of a 
system of licenses, it has been found impraticable to continue that system indefinitely, 
and, on its withdrawal, much excitement has been occasioned among the coast population 
of the Eastern States of the Union by the capture of boats engaged in illegal fishing, 
contrary to the Convention of 1818. 

The correspondence will put you in possession of the facts of the several captures, 
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and enable you to judge, and explain if necessary, how far the pretentions of the Ame- 
rican fishermen ave exaggerated, and the leniency with which they have been treated 
under the directions of Her Majesty’s Government and of the Government of the Domi- 
nion by the officers charged with the protection of the British Fisheries. 

Irrespective, however, of the capturcs and confiscations of boats during the recent 
fishing season, there are. and have been for many years, differences of interpretation put 
upon the Convention of 1818 by the respective Governments, which might, at any time, 
rise into serious importance. 

The two chief questions are : As to whether the expression “ three marine miles of 


any of the coasts, bays, creeks, or harbours of His Britannic Majesty’s dominions ” should 


be taken to mean a limit of three miles from the coast line or a limit of three miles from 
a line drawn from headland to headland ; and whether the proviso that ‘“ the American 
fishermen shall be admitted to enter such bays or harbours for the purpose of shelter, and 
of repairing damages therein, of purchasing wood, and of obtaining water, and for no 
other purpose whatever,” is intended to exclude Americain vessels from coming inshore to 
traflic, tranship fish, purehase stores, hire seamen, &c. 

Her Majesty’s Government would be glad to learn that you were able to arrive 
at a conclusive understanding with the Commissioners of the United States upon the 
disputed interpretation of the Convention of 1818 ; but they fear that you will find it 
expedient that a settlement should be arrived at by some other means, in which case they 
will be prepared for the whole question of the relations between the United States and 
the British Possessions in North America, as regards the Fisheries, being referred for con- 
sideration and inquiry to an International Commission, on which two Commissioners to 
be hereafter appointed, in consultation with the Government of the Dominion, should be 
the British Representatives. : 

Should the Government of the United States concur in this, it would be advisable 
that no time should be lost in appointing Commissioners on their side, and in the Com- 
mission commencing its labours ; and, as it is scarcely probable that the Commissioners 
will be able to report, and a Treaty be framed, before the commencement of the next 
fishing season, it would be also desirabie that you should agree upon some means, by 
license or otherwise, by which disputes may be avoided in the meanwhile. 


2, Free Navigation of the River St. Lawrence, and Privilege of Passage through the 
Canadian Canals. ‘ 


The President of the United States, in his Message at the opening of Congress in 
December last, referred to the claim of free navigation of the River St. Lawrence as being 
an occasion of difference between the two countries. 

The [Vth Article of the Reciprocity Treaty provided that the citizens and inhabi- 
tants of the United States should be allowed to navigate the River St. Lawrence and the 
canals of Canada ; and Her Majesty’s Government are not aware that any practical 
difficulty as to the free navigation of the St. Lawrence has arisen since the abrogation of 
that Treaty. | 

The exclusive right to the navigation of the St. Lawrence was maintained by this 
country throughout the discussions between the two Governments on the subject in 
1824-27, and has been acknowledged as existing by this Article of the Reciprocity Treaty, 
under which the British Goverment retained the right of suspending the privilege. 

Her Majesty’s Government are, nevertheless, now willing to admit the principle of 
the navigation of the St. Lawrence being free to the citizens of the United States, subject 
to such tolls and regulations as may be imposed equally on British subjects. 

This, however, cannot extend, except as a special privilege, to the passage through the 
canals constructed by Canadian enterprize through British territory, without which, from 
the strength of the current and dangerous rapids, the navigation of the St. Lawrence 
cannot be profitably conducted ; and the best course will probably be found to be to refer 
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these questions for detailed examination and mutual arrangement in relation to the 
transit of goods in bond through Maine, St. John River lumber tr: ade, navigation of Lake 
Michigan, passage through the canals in United States’ territory, and other similar 
matters, to the Commission to be appointed to consider and report upon the Fisheries. 


4, The Manitoba boundary. 


The President has already intimated to Congress that he is of opinion that the survey 
of the boundary along the 49th parallel, which has only been carried out across the 
Rocky Mountains to the Gulf of Georgia, should be completed from the Lake of the 
Wocds to the foot of the Rocky Mountains. 

In this Her Majesty's Government concur, and will be ready to appoint a Com- 
mission for the purpose whenever the United States’ Government think fit. 


5D. The * Alabama,” “ Shenandoah,” dc., claims. 


Under this head are comprised the claims against Great Britain for damages 
sustained by the depredations of the “ Alabama,” ‘‘Shenandoah,” and ‘“ Georgia,” the 
vessels which were furnished on account of the so-styled Confederate States and armed 
outside of British jurisdiction, and of the “ Florida” which, though built in England, 
was armed and equipped in the port of Mobile. 

The history of these vessels is so fully explained in the long correspondence which 
_ has taken place with regard to them, that it is unnecessary forme now to do more than 
point out that the claims which have been preferred on account of the “ Alabama” stand 
on a different footing to those arising from the captures made by the other cruizers ; in 
so far as the “Alabama” escaped from Liverpool after evidence had been supplied by the 
United States’ Minister of the service for which she was intended. 

Her Majesty’s Government adhere to the principle of arbitration for the settlement 
of these claims, which was recognized and adopted in the Convention signed by Lord 
Clarendon and Mr. Reverdy Johnson as being, in their opinion, the most appropriate 
mode of settling this question ; and, should arbitration be adopted, Her Majesty’s Gov 
ernment would concur, if the United States’ Government proposed it, in Jurists properly 
selected being made the Arbitrators instead of a Povercign or State, as provided in the 
late Convention. 

Although, however, Her Majesty’s Government are of opinion that arbitration is 
the most appropriate mode of settlement, you are a’ liberty to transmit for their consid- 
eration any other proposal which may be suggested for determining and closing the 
question of these claims. 

For the escape of the “Alabama” and consequent injury to the commerce of the 
United States, Her Majesty’s Government authorize you to express their regret in such 
terms as would be agreeable to the Government of the United States and not inconsistent 
with the position hitherto maintained by Her Majesty’s Government as to the interna- 
tional obligations of neutral nations. 


6. The San Juan Water Boundary. 


The line of water boundary under the Ist Article of the Treaty of June 15th 1846, 
upon which the Britishi,and American Commissioners appointed for its demarcation 
differed, was proposed by Lord Russell as a fit subject for arbitration in 1859 ; but, 
owing to the Civil War, the negotiations then instituted were not brought to a 2 conclusion, 
and it was not until the 14th of January, 1869, that a Convention was signed between 
Lord Clarendon and Mr, Reverdy Johnson for referring the matter to an Arbitrator ; 
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the President of the Swiss Confederation being selected at the instance of the Govern- 
ment of the United States. 

Although this Convention was recommended by the Senate Committee of Foreign 
Affairs for ratification, it has not been brought before the Senate, and the period within 
which its ratifleation should have taken place has now expired. | 

This delay has been accounted for by the United States’ Government as having been 
oceasioned by the delay, necessarily unavoidable, in carrying through the Imperial 
Parliament the measures required for enabling the Naturalization Treaty to be concluded ; 
the two Treaties having been in the first instance included in the same negotiation unccr 
the Protocol of the 10th of November, 1868, upon which the Treaty,of the 14th of 
January, 1869, was framed. 

The Naturalization Treaty having been ratified some months ago, Her Majesty’s 


Government trust that the Government of the United States will no longer hesitate to _ 


act upon the Water Boundary Treaty, which should in that case be appended to and form 
part of the General Treaty for the mode of settlement of all outstanding differences which 
you are empowered to sign. 

Should, however, a form of arbitration admitting of more free discussion be preferred, 
Her Majesty’s Government would assent to such a proposal. 


7. The Claims of British Subjects. 
Throughout the negotiations on the “Alabama,” ‘‘Shenandoah,” &c., claims, Her 
Majesty’s Government have always urged that any satisfactory settlement of those claims 


must be accompanied by a simultaneous settlement of the claims of British subjects 
*See “North America,” No., 1 (1869), page 44. ; 


arising out of the civil war, and provision was made for this purpose in the Claims 


Convention. 

Her Majesty’s Government would expect that the Government of the United States 
would readily consent to all claims ef British subjects against the United States, dr of 
United States’ citizens against Great Britain, being referred to a Mixed Commission, 
formed of one Commissioner from each country and an Umpire, as was done under the 
Convention of the 8th of February, 1853. 


8. The Claims of the People of Canada an aceount of the Fenian Raid. 


In connection with the claims of British subjects there is a claim on the part of 
the people of the Dominion of Canada for losses in life and property and expenditure, 
occasioned by the filibustering raids on the Canadian frontier, carried on from the territory 
of the United States in the years 1866 and 1870. 

The Government of the Dominion having solicited Her Majesty’s Government to 
bring this claim before the Government of the United States, were requested some time 
ago to prepare a statement to be submitted to that Government, but it has not yet been 
received. 

In the meanwhile the accompanying account of the Fenian Brotherhood, which has 
been drawn up by Lord Tenderden, will supply you with full information as to the encour- 
agement and support rendered in the United States to this and other Irish American 
revolutionary societies. 


9. Levision of Rules of Maritime Neutrality. 


It would be desirable to take this opportunity to consider whether it might not be 
the interest of both Great Britain and the United States te lay down certain rules of inter- 
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national comity in regard to the obligations of maritime neutrality, not only to be acknow- 
ledged for observance in their future relations, but to be recommended for adoption to the 
other Maritime Powers. 

I have thus touched briefly upon the subjects likely principally to engage your 
attention, and have indicated the manner in which they may be possibly treated ; but 
Her Majesty’s Government wish you to understand that you are not thereby precluded 
from entertaining the consideration of other questions or making any suggestions you may 
think proper for their settlement. 

Her Majesty’s Government request, however, that if the mode of dealing with any 
particular matter which you may be disposed to agree to, should vary materially from the 
manner of settlement to which I have informed you Her Majesty’s Government are 
prepared at once to assent, or, in case of any disagreement of importance occurring between 
yourselves and the American High Commissioners, you should at once report by telegraph 
and await further instructions. 

I am, &e., 
(Signed,) GRANVILLE. 


No. 2. 
Harl Granville to Her Majesty's High Commission. 


Forzign Orrick, February, 9th, 1871. 


My Lorp anp GENTLEMEN,—With reference to my other despatch of this day’s 
date, in which I have adverted to the revision of the rules of maritime neutrality as being 
one of the subjects which will probably be presented for your consideration, I have to 
state to you that the extent to which a neutral country may be hereafter held justly lable 
for the despatch, after notice, of a vessel under similar circumstances to those in the case 
of the “ Alabama” cannot be precisely defined in the present stage of the controversy ; 
but there are other points in which it may be convenient to you to be informed before- 
hand that this Government, are willing to enter into an agrement. 

These are :— * 

That no vessel employed in the military or naval service of any belligerent which 
shall have been equipped, fitted out, armed, or dispatched contrary to the neutrality of 
neutral State, should be admitted into any part of that State. 

That prizes captured by such vessels, or otherwise captured in violation of the 
neutrality of any State, should, if brought within the jurisdiction of that State, be 
restored. 

That in time of war, no vessel should be recognized as a ship of war, or received in 
any port of a neutral State as a ship of war, which has not been commissioned in some 
port in the actual occupation of the Government by whom her commission is issued. 

The first of these Rules has been incorporated into the Foreign Enlistment Act, 
passed during the last year, and both the first and second were included in the Report of 
the Royal Commission for inquiring into the Neutrality Laws. 

IT am, &c., 
(Sigued) GRANVILLE. 
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No. 3. 
Karl Granville to the Lord High Commassion. 


Forrien Orricr, February 9, 1871. 


My Lorp anp GenriemEeNn,—I have to inform you that Lord Tenterden has been 
appointed Secretary to the High Commission, and will proceed to Washington accordingly. 


Iam, &c., 
(Signed) GRANVILLE. 


No. 4. 


ProtTocoLs oF CONFERENCES BETWEEN THE HIGH COMMISSIONERS ON THE PART OF 
Great BRITAIN AND THE HiGgH COMMISSIONERRS ON THE PART OF THE UNITED 
STATES OF AMERICA. 


Ist. Protocol of Conference between the High Commrissioners on the part of Great Britain and 
the High Commissioners on the part of the United States of America. 


WASHINGTON, February 27, 1871. 
The High Commissioners having met, their full powers were respectively produced, 
which were found satisfactory, and copies thereof exchanged, as follows :— | 


‘Victoria R. 


“Victoria, by the grace of God, Queen of the United Kingdom of Great Britain 
and Ireland, Defender of the Faith, &., &e., &c., To all and singular to whom these 
Presents shall come, Greeting : 

“Whereas, for the purpose of discussing in a friendly spirit with Commissioners to 
be afipointed on the part of Our Good Friends the United States of America, the various 
questions on which differences have arisen between Us and Our said Good Friends, and 
of treating for an Agreement as to the mode of their amicable settlement, We have 
judged it expedient to invest fit persons with full power to conduct on Our part the 
discussions in this behalf : : 

‘“‘ Know ye, therefore, that We, reposing especial trust and confidence in the wisdom, 
loyalty, diligence, and circumspection of Our right trusty and right well-beloved Cousin 
and Councillor George Frederick Samuel, Earl de Grey and Ripon, Viscount Goderich, a 
Peer of Our United Kingdom, President of Our Most Honourable Privy Council, Knight 
of Our Most Noble Order of the Garter, &c., &c., of Our right trusty and well-beloved 
Councillor Sir Stafford Henry Northcote, Baronet, a Member of Parliament, Companion 
of Our Most Honourable Order of the Bath, &e., &e.; of Our trusty and well-beloved 
Sir Edward Thornton, Knight Commander of Our Most Honourable Order of the Bath, 
Our Envoy Extraordinary and Minister Plenipotentiary to Ou Good Friends the United 
States of America, Wc., &c. ; of Our trusty and well-beloved Sir John Alexander Macdonald, 
Knight Commander of Our Most Honourable Order of the Bath, a Member of Our Privy 
Council for Canada, and Minister of Justice and Attorney-General in Our Dominion of 
Canada, &e., &e.; and of Our trusty and well-beloved Montague Bernard, Esquire, 


Chichele Professor of International Law in the University of Oxford ;—have named, ~ 


mace, constituted, and appointed, as We do by these presents name, make, constitute, 
and appoint them Our undoubted High Commissioners, Procuvators, and Plenipotentiaries : 


— 
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Giving to them, or to any three or more of them, all manner of power any authority to 
treat, adjust, and conclude with such Minister or Ministers as may be vested with similar 
power and authority cn the part of Our Good Friends the United States of America, an y 
Treaties, Conventions, or Agreements that may tend to the attainment of the abovo- 
mentioned end, and to sign for Us and in Our name everything so agreed upon and 
concluded, and to do and transact all such other matters as may appertain to the finishing 
of the aforesaid work in as ample manner and form, and with equal force and efficacy, as 
We Ourselves could do if personally present : Engaging and promising upon Our Royal 
Word, that whatever things shall be so transacted ond concluded by Our said High 
Commissioners, Procurators, and Plenipotentiaries shall be agreed to, acknowledged, and 
accepted by Us in the fullest manner, and that We will never suffer, either in the whole 
or in part, any person whatsoever to infringe the same, or act contrary thereto, as far as 
it les in Our power. 

“In witness whereof We have caused the Great Seal of Our United Kingdom of 
Great Britain and Ireland to be affixed to these Presents, which We have signed with 
Our Royal Hand. 

“Given at Our Court at Windsor Castle, the sixteenth day of February, in the year 
- of Our Lord one thousand eight hundred and seventy.one, and in the thirty-fourth year 
of Our reign.” 


“ Ulysses 8. Grant, President of the United States of America, To all who shall see 
these presents, Greeting : 

“Know ye that, reposing special trust and confidence in the integrity and ability of 
Hamilton Fish,Secretary of State; Bobert C. Schenck, Enyoy Hixtraordinary and Minister 
Plenipotentiary to Great Britain ; Samuel Nelson, an Associate Justice of the Supreme 
Court of the United States; Ebenezer R. Tfoar, of Massachusetts; and George H. Williams 
of Oregon; I have nominated and, by and with the advice and consent of the Senate, do 
appoint them jointly and severally, to be Commissioners on the part of the United 
States, in a Joint High Commission between the United States and Great Britain ; 
hereby empowering them, jointly and severally, to meet the Commissioners appointed or 
to be appointed on behalf of Her Britannic Majesty, and with them to treat and discuss 
the mode of settlement of the different questions which shall come before the said Joint 
High Commission, and the said office to hold and exercise during the pleasure of the 
President of the United States for the time being. : 
| “Tn testimony whereof I have caused these letters to be made patent, and the seal 

of the United States to be hereunto aflixed. 

“Given under my hand at the city of Washington, this 10th day of February, in 
the year of our Lore. one thousand eight hundred and seventy-one, and of the Inde- 
pendence of the United States of America the ninety-fifth. 


_ [Seal.] (Signed) Hit) sto FRAN. 
“ By the President : 
(Signed) ‘“ TiAMILTON Visit, Secretary of State.” 


It was proposed by the British High Commissioners that Mr. Fish, Secretary of 
State of the United States, should preside. 
The United States Commissioners stated that, although appreciating the proposal, 
they did not consider it necessary that a President should be named. 
The High Commissioners, on the suggestion of Mr. Fish, requested that Lord 
Tenterden, Secretary of the British High Commission, and Mr. Bancroft Davies, 
18—3 
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Assistant-Secretary of State of the United States, acting as Secretary to the United 
States High Commission, to undertake the duties of Joint Protocolists. 
The High Commissioners then agreed that the subjects for discussion should be 


those mentioned in the following correspondence which had taken place between the two 
Governments. 


l. Sir Z. Thornton to Mr. Fish, January 26, 1871. 
[See “ North America, No. 1 (1871),” Inclosure 1 in No. 1.] 


2 Mr. Fish to Sir E. Thornton, January 30, 1871. 
[Ibid., Inclosure 2 in No. us! 


3. Sir BE. Thornton to Mr. Fish, February 1, 1871. 
[Ibid., Inclosure 3 in No. 1 


4, Mr. Fish to Sir E. Thornton, February 3, 1871. 
[Ibid., Inclosure 4 in No. 1.] 


The Commissioners further determined that the discussion might include such other 
matters as might be mutually agreed upon. 
The meeting of the High Commission was then adjourned to the 4th of March. 
(Signed, ) TENTERDEN, 
J.C. BaNncrort Davis. 
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2nd Protocol of Conference between the High Commissioners on the part of Great Britain 
and the High Commissioners on the part of the United States of America. | 


Wasuincton, March 4, 1871. 


The High Commissioners having met, the Protocol of the Conference held on the 
27th of February was read and confirmed. 

At the commencement of the Conference the United States’ High Commissioners 
called attention to the provision in the Constitution of the United States by which the 
advice and consent of the Senate is required for the ratification of any Treaty which may 
be signed under the authority of the President. 

The British High Commissioners stated that they were acquainted with this pro- 
vision. 

The High Commissioners then proceeded with the consideration of the matters 
referred to them. 

The Conference was adjourned to the 6th of March. 

(Signed,) TENTERDEN. 
J.C. Bancrort Davis. 
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$rd Protocol of Conference between the High Commissioners on the part of Great Britaiu 
and the High Commissioners on the part of the United States of America. 


Wasuinaton, March 6, 1871. 


The Commissioners having met, the Protocol of the Conference held on the 4th of 
March was read and confirmed. 
The High Commissioners then proceeded with the consideration of the matters 
referred to them. 
The Conference was adjourned to the 8th of March. 
(Signed,) ‘TENTERDEN. 
J.C. Bancrort Davis. 
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[The subsequent Protocols to No. XXXIV are to the same effect as Protocol No. IIT.] 
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35th Protocol of Conference between the High Comnussioners on the part of Great Britain 
and the High Commissioners on the part of the United States of America. 


WASHINGTON, May 3, 1871. 


The High Commissioners having met, the Protocol of the Conference held on the 
25th of April was read and confirmed. 

The High Commissioners then proceeded with the consideration of the matters 
referred to them. 

The American Commissioners produced the following further full-power, under the 
seal of the United States, authorizing them to conclude and sign a Treaty :— 
“ Ulysses 8. Grant, President of the United States of America, to all to whom these 

presents shall come,—GREETING : 


“ Know ye that whereas by my power bearing date the 10th day of February last, 
Hamilton Fish, Secretary of State, Robert C. Schenck, Envoy Extraordinary and 
Minister Plenipotentiary to Great Britain, Samuel Nelson, an Associate Justice of the 
Supreme Court of the United States, Ebenezer R. Hoar, of Massachusetts, and George 
H. Williams, of Oregon, were authorized to meet the Commissioners appointed, or to be 
appointed, on behalf of Her Britannie Majesty, and with them to treat and discuss the 
mode of settlement of the different questions which should come before them ; 

“¢ And whereas that meeting and discussion have taken place, and the said mode of 
settlement has been agreed upon ; 

‘‘ Now, therefore, I, Ulysses S. Grant, President of the United States, do hereby 
appoint the said Hamilton Fish, Robert C. Schenck, Samuel Nelson, Ebenezer R. Hoar, 
and George H. Williams, jointly and severally, Plenipotentiaries for and in behalf of the 
United States, and do authorize them, and any or either of them, to conclude and sign 
any Treaty or Treaties touching the premises, for the final ratification of the President of 
the United States, by and with the advice and consent of the Senate, if such advice and 
consent be given. 

. “ In witness whereof I have caused the seal of the United States to be hereunto 
affixed. 

“Given under my hand at the City of Washington, the second day of May, in the 
year of Our Lord One thousand eight hundred and seventy-one, and of the Independence 
of the United States of America the ninety-fifth. , 
(Signed,) “U.S. GRANT. 

“ By the President : 

(Signed,), . “ Haminron Fisn, Secretary of State.” 
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This full-power was examined by the British Commissioners, and found satisfactory 

The Joint High Commissioners determined that they would ‘embody i in a Protocol a 
statement containing an account of the negotiations upon the various subjects included 
in the Treaty, and they instructed the J oint Protocolists to prepare such an account in 
the order in which the subjects are to stand in the Treaty. 

The Conference was adjourned to the 4th of May. 


(Signed, ) TENTERDEN. 
J. C. Bancnortr Davis. 


36th Protocol of Conference between the High Commissioners on the part of Great Britain 
and the High Commissioners on the part of the United States of America. 


Wasuineton, May 4, 1871. 


The High Commissioners having met, the Protocol of the Conference held on the 
3rd of May was read and confirmed. 

The High Commissioners then proceeded with the consideration of the matters 
referred to them, 

The statement prepared by the Joint Pr otocolists, in accordance with the request of 
the Joint High Commissioners at the last Conference, was then reac as follows :— 


Statement. 
Artictes I to XI. 


At the Conference heid on the 8th of March, the American Commissioners stated 
that the people and Government of the United States felt that they had sustained a great 
wrong, and that great injuries and losses were inflicted upon their commerce and their 
material inter ests by the course and conduct of Great Britain during the recent rebellion 
in the United States ; that what had occurred in Great Britain and her Colonies during 
that period had given rise to feelings in the United States which the people of the United 
States did not desire to cherish toward Great Britain ; that the history of the “Alabama ” 
and other cruizers which had been fitted out, or armed, or equipped, or which*had received 
augmentation of force in Great Britain or in her colonies, and of the operations of those 
ves ssels, showed extensive direct losses in the capture and destruction of a large number of 
vessels with their car goes, and in the heavy national expenditures in the pursuit of the 
cruizers, and indirect injury in the transfer of a large part of the American commercial 
marine to the British flag, in the enhanced pay ments of insurance, in the prolongation of 


the war, and in the addition of a large sum to the cost of the war and the suppression of : 


the rebellion ; and also showed that Great Britain, by reason of failure in the proper 
observance of her duties as a neutral, had become justly liable for the acts of those 
cruizers and of their tenders ; that the claims for the loss and destruction of private 
property which hed thus far been presented amounted to about fourteen millions of dollars, 
without interest, which amount was liable to be greatly increased by claims which had 
not been presented ; that the cost to which the Government had been put in the pursuit 
of crusizers could easily be ascertained by certificates of Governmens accounting officers ; 
that in the hope of an amicable settlement no estimate was made of the indirect losses, 
without predjudice, however, to the right to indemnification on their account in the event 
of no such settlement being made. 

The American Commissioners further stated that they hoped that the British Com- 
missioners would be able to place upon record an expression of regret by Her Majesty’s 
Government for the depredations committed by the vessels whose acts were now under 
discussion. ‘They also proposed that the Joint High Commission should agree upon a 


sum which should be paid by Great Britain to the United States, in satisfaction of all 
the claims and the interest thereon. 

The British Commissioners replied that Her Majesty’s Government could not admit 
that Great Britain had failed to discharge toward the United States the duties imposed on 
her by the rules of international law, or that she was justly liable to make good to the 
United States the losses occasioned by the acts of the cruisers to which the American 
Commissioners had referred. They reminded the American Commissioners that several 
vessels, suspected of being designed to cruise against the United States, including two 
iron-clads, had been arrested or detained by the British Government, and that that 
Government had in some instances not confined itself to the discharge of international 
obligations, however widely construed ; as, for instance, when it acquired at a great cost 
to the country the coutrol of the Anglo-Chinese Flotilla, which, it was apprehended, 
might be used against the United States. 

They added that although Great Britain had, from the beginning, disavowed any 
responsibility for the acts of the “ Alabama” and the other vessels, she had already shown 
her willingness, for the sake of the maintenance of friendly relations with the United 
States, to adopt the principle of arbitration, providing that a fitting arbitrator could be 
found, and that an agreement could be come to as to the points to which arbitration should 
apply. They would, therefore, abstain from replying in detail to the statement of the 
American Commissioners, in the hope that the necessity for entering upon a lengthened 
controversy might be obviated by the adoption of so fair a mode of settlement as that 
which they were instructed to propose; and they had now to trepeat, on behalf of their 
Government, the offer of arbitration. ; 

The American Commissioners expressed their regret at this decision of the British 
Commissioners, and said further that they could not consent to submit the question of 

he lability of Her Majesty’s Government to arbitration unless the principles which should 
govern the Arbitrator in the consideration of the facts could be first agreed upon. 

The British Commissioners replied that they had no authority to agree to a submission 
of these claims to an Arbitrator with instructions as to the principles which should govern 
him in the consideration of them. They said that they should be willing to consider 
what principles should be adopted for observance in future; but that they were of opinion 
that the best mode of conducting an arbitration was to submit the facts to the Arbitrator, 
and leave him free to decide upon them after hearing such arguments as might be necessary. 

The American Commissioners replied that they were willing to consider what principles 
should be laid down for observance in similar cases in future, with the understanding that 
any principles that should be agreed upon should be held to be applicable to the facts in 
respect to the “ Alabama” claims. 

The British Commissioners replied that they could not admit that there had been any 
violation of existing principles of international law, and that their instructions did not 
authorize them to accede to a proposal for laying down rules for the guidance of the 
Arbitrator, but that they would make known to their Government the views of the 
American Commissioners on the subject. 

At the respective Conferences on March 9, March 10, March 13, and March 14, the 
Joint High Commission considered the form of the declaration of principles or rules which 
the American Commissioners desired to see adopted for the instruction of the Arbitrator 
and laid down for observance by the two Governments in future. 

At the close of the Conference of the 14th of March the British Commissioners 
reserved several questions for the consideration of their Government. 

At the Conference on the 5th of April the British Commissioners stated that they 
were instructed by Her Majesty’s Government to declare that Her Majesty’s Government 
could not assent to the proposed rules as a statement of principles of international law 
which were in force at the time when the “Alabama” claims arose, but that Her Majesty’s 
Government, in order to evince its desire of strengthening the friendly relations between 
the two countries, and of making satisfactory provision for the future, agreed that in 
deciding the questions between the two countries arising out of those claims, the Arbitrator 
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should assume that Her Majesty’s Government had undertaken to act upon the principles 
set forth in the rules which the American Commissioners had proposed, viz. : 

That a neutral Government is bound, first, to use due diligence to prevent the fitting 
out, arming, or equipping, within its jurisdiction, of any vessel which it has reasonable 
ground to believe is intended to cruise or carry on war against a Power with which it is 
at peace; and also to use like diligence to prevent the departure from its jurisdiction of 
any vessel intended to cruise or carry on war as above, such vessel having been specially 
adapted, in whole or in part, within such jurisdiction, to warlike use. 

Secondly. Not to permit or suffer either belligerent to make use of its ports or waters _ 
as the base of naval operations against the other, or for the purpose of the renewal or 
augmentation of military supplies or arms, or the recruitment of men. 

Thirdly. To exercise due diligence in its own ports or waters, and as to all persons 
within its jurisdiction, to prevent any violation of the foregoing obligations and duties. 

It being a condition of this undertaking that these obligations should in future be 
held to be binding internationally between the two countries. 

It was also settled that in deciding the matters submitted to him, the Arbitrator 
shoyid be governed by the foregoing rules, which had been agreed upon as rules to be 
taken as applicable to the case, and by such principles of international law, not 
inconsistent therewith, as the Arbitrator should determine to have been applicable to the 
case. 

The Joint High Commission then proceeded to consider the form of submission and 
the manner of constituting a tribunal of arbitration. | 

At the Conferences on the 6th, 8th, 9th, 10th, and 12th of April, the Joint High 
Commission considered and discussed the torm of submission, the manner of the award, 
and the mode of selecting the Arbitrators. | 

The American Commissioners, referring to the hope which they had expressed on the 
8th of March, inquired whether the British Commissioners were prepared to place upon 
record an expression of regret by Her Majesty's Government for the depredations 
committed by the vessels whose acts were now under discussion ; and the British 
Commissioners replied that they were authorized to express, in a friendly spirit, the regret 
felt by Her Majesty’s Government for the escape, under whatever circumstances, of the 
“ Alabama” and other vessels from British ports, and for the depredations committed by 
those vessels. 

The Amcrican Commissicners accepted this expression of regret as very satisfactory 
to them and as a token of kindness, and said that they felt sure it would be so roceived 
by the Government and people of the United States. 

In the Conference on the 13th of April, the Treaty Articles I to XI were agreed to. 


Arricurs XIL tro XVII. 


At the Conference on the 4th March it was agreed to consider the subjects referred 
to the Joint High Commission by the respective Governments in the order in which they 
appeared in the correspondence between Sir Edward Thornton and Mr. Fish, and to defer 
the consideration of the adjustment of “all other claims, both of British subjects and 
citizens of the United States, arising out of acts committed during the recent civil war in 
this country,’, as described by Sir Edward Thornton in his letter of February 1, until the 
subjects in the previous letter should have been disposed of. a 

The American Commissioners said that they supposed that they were right in their 
opinion that British laws prohibit British subjects from owning slaves; they therefore 
inquired whether any claim for slaves, or for alleged property or interest in slaves, can or 
will be presented by the British Government, or in behalf of any British subject, under the 
Ane now being negotiated, if there be in the Treaty no express words excluding such 
claims, 
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The British Commissioners replied, that by the law of England British subjects had 
long been prohibited from purchasing or dealing in slaves, not only within the dominions 
of the British Crown, but in any foreign country ; and that they had no hesitation in 
saying that no claim on behalf of any British subject, for slaves or for any property or 

interest in slaves, would be presented by the British Government. 

Referring to the paragraph in Sir Edward Thornton’s letter of January 26th, relating 
to “the mode af settling the different questions which have arisen out of the Fisheries, as 
well as all those which affect the relations of the United States towards Her Majesty’s 
Possessions in North America,” the British Commissioners proposed that the Joint High 
Commission should consider the claims for injuries which the people of Canada had suffered 
from what were known as the Fenian raids. 

The American Commissloners objected to this, and it was agreed that the subject 
might be brought up again by the British Commissioners in connection with the subjects 
referred to by Sir Edward Thornton in his letter of February 1. 

At the conference on the 14th of April the Joint High Commission took into 
consideration the subjects mentioned by Sir Edward Thornton in that letter. 

The British Commissioners proposed that a Commission for the consideration of these 
_¢laims should be appointed, and that the Convention of 1853 should be followed as a 
precedent. This was agreed to, except that it was settled that there should be a third 
Commissioner instead of an Umpire. 

At the Conference on the 15th of April, the Treaty Articles XII to XVII were 
agreed to. 

At the Conference on the 26th of April the British Commissioners again brought 
before the Joint High Commission the claims of the people of Canada for injuries suffered 
from the Fenian raids. They said that they were instructed to present these claims, and 
to state that they were regarded by Her Majesty’s Government as coming within the class 
of subjects indicated by Sir Edward Thornton in his letter of January 26, as subjects for 
the consideration of the Joint High Commission. 

The American Commissioners replied that they were instructed to say that the 
Government of the United States did not regard these clnims as coming within the class 
of subjects indicated in that letter as subjects for the consideration of the Joint High 
Commission, and that they were without any authority from their Government to con- 
sider them. They therefore declined to do so. 

The British COmmissioners stated that, as the subject was understood not to he within 
the scope of the instructions of the American Commissioners, they must refer to their 
Government for further instructions upon it. 

At the Conference on the 3rd May the British Commissioners stated that they were 
instructed by their Government to express their regret that the American Commissioners 
“were without authority to deal with the question of the Fenian raids, and they inquired 
whether that was still the case. 

The American Commissioners replied that they could see no reason to vary the reply 
formerly given to this proposal ; that in their view the subject was not embraced in the 
scope of the correspondence between Sir Edward Thornton and Mr. Fish under either 
of the letters of the former; and that they did not feel justified in entering upon the 
consideration of any class of claims not contemplated at the time of the creation of the 
present Commission, and that the claims now referred to did not commend themselves to 
their favour. 

The British High Commissioners said that under these circumstances they would not 
urge further that the settlement of these claims should be included in the present Treaty, 
and that they had the less difficulty in doing so as a portion of the claims were of a 
constructive and inferential character. 
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Artictes XVIII to XXV. 


At the Conference on the 6th of March the British Commissioners stated that they 
were prepared to discuss the question of the Fisheries, either in detail or generally, so as 
either to enter into an examination of the respective rights of the two countries under the 
Treaty of 1818, and the general law of nations, or to approach at once the settlement of 
the question on a comprehensive basis. 

The American Commissioners said, that with the view of avoiding the discussion of 
matters which suhsequent negociation might render it unnecessary to enter into, they 
thought it would be preferable to adopt the latter course, and inquired what. in that case, 
would be the basis which the British Commissioners desired to propose. 

The British Commissioners replied, that they considered that the Reciprocity Treaty 
of 5th June, 1854, should be restored in principle. 

The American Cornmissioners declined to assent to a renewal of the former Recipro- 
city Treaty. | 

The British Commissioners then suggested that, if any considerable modification were 
made in the Tariff arrangements of that Treaty, the coasting trade of the United States 
and of Her Britannic Majesty’s possessions in North America should be reciprocally 
thrown open, and that the navigation of the River St. Lawrence and of the Canadian 
Canals should be also thrown open to the citizens of the United States on terms cf 
equality with British subjects. 

The American Commissioners deciined this proposal, and objected to a negotiation 
on the basis of the Reciprocity Treaty. They said that that Treaty had proved unsatis- 
factory to the people of the United States, and consequently had been terminated by 

“notice from the Government of the United States, in pursuance of its provisions. Its 
renewal was not in their interest, and would not be in accordance with the sentiments of 
their people. They further said that they were not at liberty to treat of the opening of 
the coasting trade of the United States to the subjects of Her Majesty residing in her 
possessions in North America. It was agreed that the questions relating to the naviga- 
tion of the River St. Lawrence, and of the-Canadian Canals, and to other commercial 
questions affecting Canada, should be treated by themselves. 

The subject of the Fisheries was further discussed at the Conferences on the 7th, 
20th, 22nd, and 25th of March. The American Commissioners stated that if the value 
of the inshore fisheries could be ascertained, the United States might prefer to. purchase, 
for a sum of money, the right to enjoy, in perpetuity, the use of these inshore fisheries in 
common with British fishermen, and mentioned 1,000,000 dollars as the sum they were 
prepared to offer. The British Commissioners replied that this offer was, they thought, 
wholly inadequate, and that no arrangement would be acceptable of which the admission 
into the United States, free of duty, of fish the produce of the British fisheries, did not 
form a part ; adding that any arrangement for the acquisition. by purchase of the inshore 
fisheries in perpetuity was open to grave objection. 

The American Commissioners inquired whether it would be necessary to refer any 
arrangement for purchase to the Colonial or Provincial Parliaments. 

The British Commissioners explained that the fisheries within the limits of maritime 
jurisdiction were the property of the several British Colonies, and that it would be neces- 
sary to refer any arrangement which might affect Colonial property or rights to the Colonial 
or Provincial Parhaments ; and that legislation would also be required on the part of the 
Imperial Parhament. During these discussions the British Commissioners contended that 
these inshore fisheries were of great value, and that the most satisfactory arrangement for 
their use would be a reciprocal tariff arrangement, and reciprocity in the coasting tradef; 
and the American Commissioners replied that their value was over-estimated ; that the © 
United States desired to secure their enjoyments, not for their commercial or intrinsic 
value, but for the purpose of removing a source of irritation ; and that they could hold 
out no hope that the Congress of the United States would give its consent to such a tariff 
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arrangement as was proposed, or to any extended plan of reciprocal free admission of the 
products of the two countries ; but that, inasmuch as one branch of Congress had re- 
cently, more than once, expressed isself in favour of the abolition of duties on coal and 
salt, they would propose that coal, salt, and fish be reciprocally admitted free ; and that, 
inasmuch as Congress had removed the duty from a portion of the lumber heretofore sub- 
ject to duty, and as the tendency of legislation in the United States was towards the 
reduction of taxation and of duties in proportion to the reduction of the public debt 
and expenses, shey would further propose that lumber be admitted free from duty from 
and after the Ist of July, 1874, subject to the approval of Congress, which was necessary 
on all questions affecting import duties. 

The British Commissioners, at the Conference on the 17th of April, stated that they 
had referred this offer to their Government, and were instructed to inform the American 
Commissioners that it was regarded as inadequate, and that Her Majesty’s Government 
considered that free lumber should be granted at once, and that the proposed tariff con- 
cessions should be supplemented by a money payment. | 

The American Commissioners then stated that they withdrew the proposal which 
they had previously made of the reciprocal free admission of coal, salt, and fish, and of 
lumber after July 1, 1874; that that proposal had been made entirely in the interest of a 
peaceful settlement, and for the purpose of removing a source of irritation and of anxiety ; 
that its value had been beyond the commercial or intrinsic value of the rights to have 
been acquired In return ; and that they could not consent to an arrangement on the basis 
how proposed by the British Commissioners ; and they renewed their proposal to pay a 
money equivalent for the use of the inshore fisheries. They further proposed that, in 
case the two Governments should not be able to agree upon the sum to be paid as such an 
equivalent, the matter should be referred to an impartial Commission for determination. 

The British Commissioners replied that this proposal was one on which they had no 
instructions, and that it would not be possible for them to come to any arrangement except 
one for a term of years and involving the concession of free fish and fish-oil by the 
American Commissioners; but that if free fish and fish-oj] were conceded, they wonld 
inquire of their Government whether they were prepared to assent toa reference to arbi- 
tration as to money payment. 

The American Commissioners replied that they were willing, subject to the action of 
Congress, to concede free fish and fish-oil as an equivalent for the use of the inshore 
fisheries, and to make the arrangement for a term of years; that they were of opinion that 
free fish and fish-oil would be more than an equavalent for those fisheries, but that thev 

were also willing, to agree to a reference to determine that question and the amount of 
any money payment that might be found necessary ta complete an equivalent, it being 
understood that legislation would be needed before any payment could be made. 

: The subject was further discussed in the Conferences of April 18 and 19, and the 
British Commissioners having referred the last proposal to their Government and received 
instructions to accept it, the Treaty Articles XVII] to XXV were agreed to at the Con- 

. ference on the 22nd of April. 


ARTICLES XXVI to XXXIII. 


At the Conference en the 6th of March the British Commissioners proposed that the 
Reciprocity Treaty of June 5, 1854, should be restored in principle, and that, if any con- 
siderable modifications in the Tariff arrangements in force under it were made, the couast- 
ing trade of the United States and of Her Britannic Majesty’s Possessions in North 
America should be reciprocally thrown open, and that the navigation of the River St. 
Lawrence and of the Canadian Canals should be thrown open to the citizens of the United 
States on terms of equality with British subjects. | 

The American Commissioners declined this proposal, and in the subsequent negocia- 
tions the question of the Fisheries was treated by itself. 

18—4 


At the Conference on the 17th March the Joint High Commission considered the 
subject of the American improvement of the navigation of the St. Clair Flats. 

At the Conference on the 18th March the questions of the navigation of the River 
St. Lawrence and the Canals and the other subjects connected therewith were taken up. 

The American Commissioners proposed to take into consideration the question of 
transit of goods in bond through Canada and the United States, which was agreed to. 

The British Commissioners proposed to take into consideration the question of 
opening the coasting trade of the lakes reciprocally to each party, which was declined. 

On the proposal of the British Commissioners it was agreed to take the question of 
transhipment into consideration. 

The British Commissioners proposed to take into consideration the reciprocal 
registration of vessels, as between the Dominion of Canada and the United States, 
which was declined. 

At the Conference on the 23rd March the transhipment question was discussed and 
postponed for further information on the motion of the American’ Commissioners. 

The transit question was discussed, and it was agreed that any settlement that might 
be made should include a reciprocal arrangement in that respect for the period for which 

the Fishery Articles should be in force. 

The question of the navigation of the River St. Lawrence and the Canals was 
taken up. 

The British Commissioners stated that they regarded the concession of the naviga- 
tion of Lake Michigan as an equivalent for the concession of the navigation of the 
River St. Lawrence. 

As to the Canals they stated that the concession of the privilege to navigate them in 
their present condition, on terms of equality with British subjects, was a much greater 
concession than the corresponding use of the Canals offered by the United States. 

They further said that the enlargement of the Canals would involve the expenditure 
of a large amount of money, and they asked what equivalent the American Commissioners 
proposed to give for the surrender of the right to control the tolls for the use of the 
Canals, either in their present state or after enlargement. 

The American Commissioners replied that, unless the Welland Canal should be 
enlarged so as to accommodate the present course of trade, they should not be disposed to 
make any concessions ; that in their opinion the citizens of the Uuited States could now 
justly claim to navigate the River St. Lawrence in its natural state, ascending and 
descending, from the 55th parallel of north latitude, where it ceases to form the boundary 
between the two countries, from, to, and into the sea; and they could not concede that the 
navigation of Lake Michigan should be given or taken as an equivalent for that right; and 
they thought that the concession of the navigation of Lake Michigan and of the Canals 

offered by them was more than an equivalent for the concessions as to the Canadian Canals 
which were asked. They proposed, in connection with a reciprocal arrangement as to transit 
-and transhipment, that Canada should agree to enlarge the Wellond and St. Lawrence 
Canals, to make no discriminating tolls, and to limit the tolls to rates sufficient- 
to maintain the Canals, pay a reasonable interest on the cost of construction and enlarge- 
ment, and raise a sinking fund for the repaying within a reasonable time the cost of 
enlargement ; and that the navigation of the River St. Lawrence, the Canadian Canals, the 
Canals offered by the United States, and Lake Michigan should be enjoyed reciprocally by 
citizens of the United States and by British subjects. This proposal was declined by the 
British Commissioners, who repeated that they did not regret the equivalent offered by 
the United States as at all commensurate with the concessions asked from Great Britain. 

At the Conference on the 27th of March the proposed enlargement of the Canadian 
Ganals was further discussed. It was stated on the part of the British Commissioners 
that the Canadian Government were now considering the expediency of enlarging the 
capacity of the Canals on the River St. Lawrence, and had already provided for the 
enlargement of the Welland Canal, which would be undertaken without delay. 


ee ee ee rs a 
Sees Oe ce ee 


ie 


we 


27 


The subject of the export duty in New Brunswick on American lumber floated down 
the River St. John was proposed for consideration by the American Commissioners. 

At the Conference on the 22nd of April the British Commissioners proposed that the 
navigation of Lake Michigan should be given in exchange for the navigation of the River 
St. Lawrence; and that Her Majesty's Government should agree to urge upon the 
Dominion of Canada to give to the citizens of the United States the use of the Canadian 
Canals on terms of equality with British subjects; and that the Government of the United 
States should agree to urge upon the several States to give to British subjects the use of 
the several State Canals on terms of equality with citizens of the United States. They 
also proposed, as part of the arrangement, a reciprocal agreement as to transit and 
transhipment, and that the Government of Great Britain should urge upon New Brunswick 
not to impose export duties on the lumber floated down the River St. John for shipment 
to the United States. 

The American Commissioners repeated their views as to the navigation of the River 
St. Lawrence in its natural state. 

The British Commissioners replied that they could not admit the claims of American 
citizens to navigate the River St. Lawrence as of right ; but that the British Government 
_ had no desire to exclude them from it. They however pointed out that there were certain 
rivers running through Alaska which should on like grounds be declared free and open to 
British. subjects, in case the River St. Lawrence should be declared free. 

The American Commissioners replied that they were prepared to consider that ques- 
tion. They also assented to the arrangement as to the Canals which was proposed by the 
British Commissioners, limiting it, as regarded American Canals, to the Canals connected 
with the navigation of the lakes or rivers traversed by or contiguous to the boundary line 
between the British and American possessions. They likewise agreed to give the right of 
navigating Lake Michigan for a term of years. They desired, and it was agreed, that the 
transhipment arrangement should be made dependent upon the non-existence of discrimi- 
nating tolls or regulations on the Canadian Canals, and also upon the abolition of the New 
Brunswick export duty on American lumber intended for the United States. It was also 
agreed that the right of carrying should be made dependent upon the non-imposition of 
export duties on either side on the goods of the other party passing in transit. 

The discussion of these subjects was further continued at the Conferences of the 
24th, 25th, and 26th of April, and the Treaty Articles XX VI to XX XVIII were agreed 
to at the Conference on the 3rd of May. 

In the course of these discussions the British Commissioners called attention to the 
question of the survey of the boundary line along the forty-ninth parallel, which still 
remained unexecuted from the Lake of the Woods to the Rocky Mountains, and to which 
reference had been made in the President’s Message. : 

The American Commissioners stated that the survey was a matter for administrative 
action, and did not require to be dealt with by a Treaty provision. The United States’ 
Government would be prepared to agree with the British Government for the appointment 
of a Boundary Survey Commission, in the same manner as had been done in regard to the 
remainder of the boundary along the forty-ninth para,llel as soon as the legislative 
appropriations and other necessary arrangements could be made. 


ARTICLES XXXIV to XLII. 


At the Conference on the 15th of March the British Commissioners stated that it was 
proposed that day to take up the North-West Water Boundary question ; that the difference 
was one of Jong standing, which had more than once been the subject of negociations 
between the two Governments, and that the negotiators had, in January, 1869, agreed 
upon a Treaty. They then proposed that an arbitration of this question should be made 
upon the basis of the provisions of that Treaty. 
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‘The American Commissioners replied that, though no formal vote was actually taken 
upen it, it was well understood that that Treaty had not been favorably regarded by the 
Senate. They declined the proposal of the British Commissioners, and expressed their 
wish that an effort should be made to s2ttle the question in the Joint High Commission. 

The British Commissioners assented to this, and presented the reasons which induced 
them to regard the Rosario Straits as the channel contemplated by the Treaty of June 
15, 1846. | 

The American Commissioners replied, and presented the reasons which indueed them 
to regard the Haro Channel as the channel contemplated by that Treaty. They also 
produced in support of their views some original correspondence of Mr. Everett with 
his Government, which had not been alluded tv in previous discussions of the question. 

The British Commissioners replied that they saw in that correspondence no reason to 
induce them to change the opinion which they had previously expressed. They then 
asked whether the American Commissioners had any further proposal to make. 


/ 


The American Commissioners replied that, in view of the position taken by the 


Dritish Commissioners, it appeared that the Treaty of June 15, 1846, might have been 
made under a mutual misunderstanding, and would not have beer made had each Party 
understood at that time the construction which the other Party puts upon the language 
whose interpretation is in dispute ; they therefore proposed to abrogate the whole of that 
part of the Treaty, and rearrange the boundary line which was in dispute before that 
Treaty was concluded. 

The British Commissioners replied that the proposal to abrogate a Treaty was one of 


a serious character, and that they had no instructiens which would enable them to enter-- 


tain it; and at the Conference on the 20th of March the British Commissioners declined 
the proposal. | 

At the Conference on the 19th of April the British Commissioners proposed to the 
American Commissioners to adopt the Middle Channel (generally known as the Douglas 
Channel) as the channel through which the boundary line should be run, with the under- 


standing that all the channeJs through the Archipelago should be free and common to’ 


both Parties. 

The American Commissioners declined to entertain that proposal. They proposed 
that the Joint High Commission shovld recognize the Haro Channel’ as the channel 
intended by the Treaty of June 15, 1846. with a mutual agreement that no fortifications 


should be erected by either Party to obstruct or command it, and with proper provisions: 


as to any existing proprietary rights of British subjects in the Island of San Juan. 
The British Commissioners declined this proposal, and stated that, being convinced 


of the justice of their view of the Treaty, they could not abandon it except after a fair” 


decision by an impartial Arbitrator. They therefore renewed their proposal for a refer- 
ence to arbitration, and hoped that it would be seriously considered. 


The American Commissioners replied that they had hoped that their last proposal” 


would be accepted. As it had been declined, they would, should the other questions 


between the two Governments be satisfactorily adjusted, agree to a reference to arbitra- 
tion to determine whether the line should run through the Haro Channel or through the 


Rosario Straits, wpon the condition that either Government should have the right to in+ 


clude in the evidence to be considered by the Arbitrators such documents, oficial corre- 
spondence, and other official or public statements bearing on the subject of the reference 
as they may consider necessary to the support of their respective cases. This condition 
was agreed to. | 

The British Commissioners proposed that the Arbitrator should have the right to 
draw the boundary through an intermediate channel. The American Commissioners de- 
clined this proposal, stating that they desired a decision, not a compromise. 

The British Commissioners proposed that it should be declared to be the proper con- 
struction of the Treaty of 1846 that all the channels were to be open to navigation by 
both Parties. The American Commissioners stated that they did not so construe the 
Treaty of 1846, and therefore could not assent to such a declaration. 
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The discussion of this subject was continued during this Conference, and in the Con- 
ference of the 22nd of April the Treaty Articles XXXIV to XLII were agreed to. 
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The Joint High Commissioners approved this Statement, and directed it to be entered 
in the Protocol. 
The Conference was adjourned to the 6th of May. 
(Signed) TENTERDEN. 
J.C. Bancrort Davis. 


87th Protocol: of the Conference between the High Commissioners on the’ part of Great 
Britain and the High Commiss-oners on the part of the United States of America. 


Washington, May 6, 1871. 
The High Commissioners having met, the Protocol of the Conference held on the 4th 
of May was read and confirmed. 


Lord de Grey said that, as the Joint High Commission would not meet again after 


to-day, except for the purpose of signing the Treaty, he desired, on behalf of himself and 
his colleagues, to express their high appreciation of the manner in which Mr. Fish and his 
American’ colleagues had, on their side, conducted the negotiations. It had been most 
gratifying to the British Commissioners to be associated with colleagues who’ were 
animated with the same sincere desire as themselves to bring about a settlement, equally 
honourable and just to both countries, of the various questions of which it had been their 
duty to treat, and the British Commissioners would always retain a grateful recollection 
of the fair and friendly spirit which the American Commissioners had displayed. 

Mr. Fish; in behalf of the American Commissioners, said that they were gratefully 
sensible of the friendly words expressed by Lord de Grey, and of the kind spirit which 
had prompted them, From the date of the first Conference the American Commissioners 
had been impressed by the earnestness of desire manifested by the British Commissioners 
to reach a settlement worthy of the two Powers who had committed to this Joint High 
Commission the treatment of various questions of peculiar interest, complexity, and deli- 
cacy. His colleagues and he could never cease to appreciate the generous spirit and the 
open and friendly manner in which the British Commissioners had met and discussed the 
several questions that had led to the conclusion of a Treaty which it was hoped would re- 
ceive the approval of the people of both countries, and would prove the foundation of a 
cordial and friendly understanding between ‘them for all timé to come. 

Mr. Fish further said that he was sure that every member of the Joint High Com- 
mission would desire to record his appreciation of the ability, the zeal, and the unceasing 
labour which the Joint Protocolists had exhibited in the discharge of their arduous and 
responsible: duties, and that he knew that he only gave expression to the feelings of the 
Commissioners in saying that Lord Tenterden and Mr. Bancroft Davis were entitled to, 
and were requested 10 accept, the thanks of the Joint High Commission for their valuable 
services, and ths great assistance which they had rendered with unvarying obligingness to 
the Commission. 

Lord de Grey repliéd, on behalf’ of the British Commissioners, that he and his’ col 


leagues most cordially concurred in the proposal made by Mr. Fish, that the thanks ofthe’ 


Joint’ High Commission should be tendered to Mr. Bancroft Davis and Lord Tenterden 
for their valuable services as Joint Protocolists. The British Commissioners were also 
quite as sensible as their American colleagues of the great advantage which the Commis- 
sion had derived from the assistance which those gentlemen had given them in the conduct 
of the important negotiations in which they had ‘been engaged. 
Monday, the 8th of May,‘was appointed fot the signature of the Treaty. 
(Signed) TENTERDEN, 
J.C. Banorort Davis, 
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DESPATCH FROM HER MAJESTY’S HIGH COMMISSIONERS, WITH COPY 
ANNEXED OF THE TREATY SIGNED AT WASHINGTON, MAY 8, 1871. 


Her Majesty's High Commissioners to Earl Granville.—(Received May 21.) 


Wasuineton, May 8, 1871 


My Lord,—We have the honour to report that we have this day signed the Treaty 
with the United States’ High Commissioners at the State Department. 

Copies of the Treaty are inclosed. The original will be conveyed to London by 
Lord Tenterden. 

As the duties of Her Majesty's High Commission have now been completed, we 
desire to bring to your Lordship’s notice in a very special manner the valuable assistance 
which we have received from Lord Tenterden throughout our negotiations. We cannot 


speak too highly of the remarkable knowledge and ability which he has displayed, or of | 


the zeal with which he has devoted himself to his duties, and we feel ourselves under the 
greatest obligations to him. 

We further wish to place upon record our strong appreciation of the services which 
have been rendered to us by Mr. Henry Howard, and our sense of the great advantage 
which we have derived from them. | 

Our thanks are also due to Mr. H. S. Northcote, of whose special aptitude for 
business we have formed a high opinion, as well as to Viscount Goderich, who has 
rendered us most willing assistance. 

We have, &c. 
(Signed) Ce Grey AND Ripon. 
SrarrorD H. NoRTHCcOTE. 
Epwp. THORNTON. 
JouHn A. MaAcponatp. 
MountTacuE Brrnarp. 


INCLOSURE. 


Treaty between Her Majesty aud the United States of America. Signed at Washéngton 
May 8, 1871. | 


Her Britannic Majesty and the United States of America, being desirous to provide 
for an amicable settlement of all causes of difference between the two countries, have for 
that purpose appointed their respective Plenipotentiaries, that 1s to say :— 

Her Britannic Majesty on her part has appointed as Her High Commissioners and 
Plenipotentiaries, the Right Honourable George Frederick Samuel, Earl de Grey and 
Earl of Ripon, Viscount Goderich, Baron Grantham, a Baronet, a Peer of the United 
Kingdom, Lord President of Her Majesty’s Most Honourable Privy Council, Knight of 
the Most Noble Order of the Garter, &c., &c. ; the Right Honourable Sir Stafford Henry 
Northcote, Baronet, one of Her Majesty’s Most Honourable Privy Council, a Member of 
Parliament, a Companion of the Most Honourable Order of the Bath, d&e,, &c, ; Sir 
Edward Thornton, Knight Commander of the Most Honourable Order of the Bath, Her 
Majesty’s Envoy Extraordinary and Minister Plenipotentiary to the United States of 
America ; Sir John Alexander Macdonald, Knight Commander of the Most Honourable 


Order of the Bath, a Member of Her Majesty’s Privy.Council for Canada, and Minister - 


of Justice and Attorney-General of Her Majesty’s Dominion of Canada ; and Mountague 
Bernard, Esq., Chichele Professor of International Law in the University of Oxford ; 
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And the President of the United States has appointed on the part of the United 
_ States as Commissioners in a Joint High Commission and Plenipotentiaries, Hamilton 
Hish, Secretary of State; Robert Cumming Schenck, Envoy Extraordinary and Minister 
Plenipotentiary to Great Britain; Samuel Nelson, an Associate Justice of the Supreme 
Court of the United States ; Ebenezer Rockwood Hoar, of Massachusetts ; and George 
Henry Williams, of Oregon ; 
And the said Plenipotentiaries, after having exchanged their full powers, which 
were found to be in due and proper form, have agreed to and concluded the following 
Articles :— 


ARTICLE I. 


Whereas differences have arisen between the Government of the United States and 
the Government of Her Britannic Majesty, and still exist, growing out of the acts 
committed by the several vessels which have given rise to the claims generically known as 

the “ Alabama” claims: 

And whereas Her Britannic Majesty has authorized Her High Commissioners and 

Plenipotentiaries to express, in a friendly spirit, the regret felt by Her Majesty’s Govern- 
ment for the escape, under whatever circumstances, of the ‘“‘ Alabama” and other vessels 
from British ports, and for the depredations committed by those vessels : 
Now, in order to remove and adjust all complaints and claims on the part of the 
United States, and to provide for the speedy settlement of such claims, which are not 
admitted by Her Britannic Majesty’s Government, the High Contracting Parties agree 
that all the said claims, growing out of acts committed by the aforesaid vessels, and 
generically know as the “ Alabama” claims, shall be referred to a Tribunal of Arbitra- 
tion to be composed of five Arbitrators to be appointed in the following manner, that is 
to say: one shall be named by Her Britannic Majesty; one shall be named by the 
President of the United States ; His Majesty the King of Italy shall be requested to 
name one; the President of the Swiss Confederation shall be requested to name one ; 
and His Majesty the Emperor of Brazil shall be requested to name one. 

In case of the death, absence, or incapacity to serve of any or either of the said 
Arbitrators, or in the event of either of the said Arbitrators omitting or declining or 
ceasing to act as such, Her Britannic Majesty, or the President of the United States, or 
His Majesty the King of Italy, or the President of the Swiss Confederation, or His 
Majesty the Emperor of Brazil, as the case may be, may forthwith name another person 
to act as Arbitrator in the place and stead of the Arbitrator originally named by such 

#head of a State. 

And in the event of the refusal oz omission for two months after receipt of the 
request from either of the High Contracting Parties of His Majesty the King of Italy, or 
the President of the Swiss Confederation, or His Majesty the Emperor of Brazil, to name 
an Arbitrator either to fill the original appointment or in the place of one who may have 
died, be absent, or incapacitated,jor who may omit, decline, or from any cause cease to act 
as such Arbitrator, His Majesty the King of Sweden and Norway shall be requested to 
name one or more persons, as the case may be, to act as such Arbitrator or Arbitrators. 


ARTICLE II, 


The Arbitrators shall meet at Geneva, in Switzerland, at the earliest convenient day 
after they shall have been named, and shall proceed impartially and carefully to examine 
and decide all questions that shall be laid before them on the part of the Governments of 
Her Britannic Majesty and the United States respectively. All questions considered by 
the Tribunal, including the final award, shall be decided by a majority of all the 
Arbitrators. 

Each of the High Contracting Parties shall also name one person to attend the 
Tribunal as its Agent to represent it generally in all matters connected with the 
arbitration. 
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ARTICLE IIT. 


The written or printed case of each of the two Parties, accompanied by the documents: 
the official correspondence, and other evidence on which each relies, shall be delivered in 
duplicate to each of the Arbitrators and to the Agent of the other Party as soon as may 
be after the organization of the Tribunal, but within a period not exceeding six months 
from the date of the exchange of theratifications of this Treaty. 


ARTICLE LV. 


Within four months after the delivery on both sides of the written or printed case, 
either Party may, in like manner, deliver in duplicate to each of the said Arbitrators, and 
to the Agent of the other Party, a counter case and additional documents, correspondence, 
and evidence, in reply to the case, documents, correspondence, and evidence, so.presented 
by the other Party. | 

The Arbitrators may, however, extend .the time for delivering such counter case, 
documents, correspondence, and evidence, when, in their judgment, it. becomes necessary, 
in consequence of the distance of the place from which the evidence to be presented is to 
be procured. 

‘If in the case subinitted to the Arbitrators either Party shall have specified or alluded 
to any report or document in its own exclusive possession without annexing a copy; such 
Party shall be bound, if the other Party thinks proper to apply for it, to furnish that 
Party with a copy thereof; and either Party may call upon the other, through the 
Arbitrators, to produce the originals or certified copies of any papers adduced as evidence, 
giving in each instance such reasonable notice as the Arbitrators may require. 


ARTICLE V. 


Tt shall be the duty of the Agent of each Party, within two months after the expira- 
tion of the time limited for the delivery of the counter case on both sides, to deliver in 
duplicate to each of the said Arbitrators and to the Agent of the other Party a written 
or printed argument showing the points and referring to the evidence upon which his 
Government relies ; and the Arbitrators may, if they desire further elucidation with 
regard to any point, require a written or printed statement or argument or oral argument 
by counsel upon it ; but in such case the other Party shall be entitled to reply either 
orally or in writing, as the case may be. | 

a 


ARTICLE VI. 


In deciding the matters submitted to the Arbitrators they shall be governed by the 
following three rules, which are agreed upon by the High Contracting Parties as rules to 
be taken as applicable to the case, and by such principles of international law not incon- 


sistent therewith as the Arbitrators shall determine to have been applicable to the — 


case i—- 
RULES. 


A neutral Government is bound— ne 

First :—To use diligence to prevent the fitting out, arming, or equipping, within its 
jurisdiction, of any vessel which it has reasonable ground to believe is intended to cruize 
or to carry on war against a Power with which it is at peace ; and also to use like dili- 
gence to prevent the departure from its jurisdiction of any vessel intended to cruize or 
carry on war as above, such vessel having been specially adapted, in whole or in part, 
within such jurisdiction, to warlike use. | 

Secondly :—Not to permit or suffer either belligerent to make use of its ports or 
waters as the base of naval operations against the other, or for the purpose of the renewal 
or augmentation of military supplies or arms, or the recruitment of men, | 
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Thirdly :—To exercise due diligence in its own ports and waters, and, as to all per- 
sons within its jurisdiction, to prevent any violation of the foregoing obligations and 
duties. 

Her Britannic Majesty bas commanded her High Commissioners and Plenipoten- 
tiaries to declare that Her Majesty’s Government cannot assent to the foregoing rules as 
a statement of principles of international law which weve in force at the time when the 
claims mentioned in Article I arose, but that Her Majesty’s Goverment, in order to 
evince its desire of strengthening the friendly relations between the two countries and of 
making satisfactory provision for the future, agrees that, in deciding the questions be- 
tween the two countries arising out of those claims, the Arbitrators should assume that 
Her Majesty’s Government had undertaken to act upon the principles set forth in these 
rules. 

And the High Contracting Parties agree to observe these rules as between them- 
selves in future, and to bring them to the knowledge of other maritime Powers and to 


invite them to accede to them. 
q 


ArRticLteE VII. 


The decision of the Tribunal shall, if possible, be made within three months from tne 
close of the argument on both sides. 

Jt shall be made in writing and dated, and shall be signed by the Abitrators who 
may assent to it. : 

The said ‘Tribunal shall first determine as to each vessel separately whether Great 
Britain has, by any act or omission, failed to fulfil any of the duties set forth in the fore- 
going three rules, or recognized by the principles of international law not inconsistent 
with such rules, and shall certify such factas to each of the said vessels. In case the 
Tribunal find that Great Britain has failed to fulfilany duty or duties as aforesaid, it 
may, if it think proper, proceed to award a sum in gross to be paid by Great Britain to 
the United States for all the claims referred to it ; and in such case the gross sum so 
awarded shall be paid in coi by the Government of Great Britain to the Government of 
the United States at Washington within twelve months after the date of the award. 

The award shall be in duplicate, one copy whereof shall be delivered to the Agent of 
Great Britain for his Government, and the other copy shall be delivered to the Agent of 
the United States for his Government. : 


ArTricte VITI. 


Kach Government shall pay its own Agent and provide for the proper remuneration 
of the Counsel employed by it, and of the Arbitrator appointed by it, and for the expense 


of preparing and submitting its case to the Tribunal. All other expenses connected with 
the arbitration shall be defrayed by the two Governments in equal moieties. 


ARTICLE IX. 


The Arbitrators shall keep an accurate record of their proceedings, and may appoint 
and employ the necessary officers to assist them. 


ARTICLE X. 

In case the Tribunal finds that Great Britain has failed to fuldl any duty- or duties 
as aforesaid, and does not award a sum in gross, the High Contracting Parties agree that 
a Board of Assessors shall be appointed to ascertain and determine what claims-are valid, 
and what amount or amounts shall be paid by Great Britain to the United States on 
account of the liability arising from such failure as to each vessel, according to the extent 
of such liability as decided by the Arbitrators. 

18—9 . 
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The Board of Assessors shall be constituted as follows : One member thereof shall 
ye named by Her Britannic Majesty, one member thereof shall be named by the Prest- 
dent of the United States, and one member thereof shall be named by the Representative 
at Washington of His Majesty the King of Italy ; and in case of a vacancy happening 
from any cause, it shall be filled in the same manner in which the original appointment 
was made. , 

As soon as possible after such nominations the Board,of Assessors shall be organized 
in Washington with power to hold their sittings there, or in New York, or in Boston. 
The members thereof shall severally subscribe a solemn declaration that they will im- 
partially and carefully examine and decide, to the best of their judgment and according 
to justice and equity, all matters submitted to them, and shall forthwith proceed, under 
such rules and regulations as they may prescribe, to the investigation of the claims which 
shall be presented to them by the Government of the United States, and shall examine 
and decide wpon them in such order and manner as they may think proper, but upon 
such evidence or information only as shall be furnished by or on behalf of the Govern- 
ments of Great Britain and of the United States respectively. They shall be bound to 
hear on each separate claim, if required, one person on behalf of each Government as 
Counsel or Agent: A majority of the Assessors in each case shall be sufficient for a 
decision. 

‘he decision of the Assessors shall be given upon each claim in writing, and shall be 
signed by them respectively, and dated. 

Every claim shall be presented to the Assessors within six months from the day 
of their first meeting ; but they may, for good cause shown, extend the time for the pre- 
sentation of any claim to a further period not exceeding three months. 

The Assessors shall report to each Government, at or before the expiration of one 
year from the date of their first meeting, the amount of claims decided by them up to the 
date of such report ; if futher claims then remain undecided, they shall make a further 
report at or before the expiration of two years from the date of such first meeting ; and 
in case any claims remain undetermined at that time, they shall make a final report within 
a further period of six months. 

The report or reports shall be made in duplicate, and one copy thereof shall be 
delivered to the Representative of Her Britannic Majesty at Washington, and one copy 
thereof to the Secretary of State of the United States. 

All sums of money which inay be awarded under this Article shall be payable at 
Washington, in coin, within twelve inonths after the delivery of each report. 

The Board of Assessors may employ such clerks as they shall think necessary. 

The expenses of the Board of Assessors shall be borne eqally by the two Govern- 
ments, and paid from time to time, as may be found expedient, on the production of 
accounts certified by the Board. The remuneration of the Assessors shall also be paid by 
the two Governments in equal moieties in a similar manner. 


ARTICLE XI. 


The High Contracting Parties engage to consider the result of the proceedings of the 
Tribunal of Arbitration and of the Board of Assessors, should such Board be appointed, 
as a full, perfect, and final settlement of all the claims hereinbefore referred to ; and further 
engage that every such claim, whether the same may or may not have been presented to 
the notice of, made, preferred, or laid before the Tribunal or Board, shall, from and after 
the conclusion of the proceedings of the Tribunal or Board, be considered and treated as 
finally settled, barred, and thenceforth inadmissible. 


ARTICLE XII. 


The High Contracting Parties agree that all claims on the part of Corporations, 
Companies, or private individuals, citizens of the United States, upon the Government of 
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Her Britannic Majesty, arising out of acts committed against the persons or property of 
citizens of the United States during the period between the 13th April, 1861, and the 
9th of April, 1865, inclusive, not being claims growing out of the acts of the vessels 
referred to in Article T of this Tr eaty ; and all claims, with the like exception, on the 
part of Corporations, Companies, or private individuals, subjects of Her Britannic 
Majesty, upon the Government of the United States, arising out of acts committed against 
the persons or property of subjects of Her Britannic Majesty during the same period, 
which may have been presented to either Gov ernment for its inter position with the 
other, and which yet remain unsettled, as well as any other such claims which may be 
presented within the time specified in Article XIV of this Treaty, shall be referred to 
three Commissioners, to be appointed in the following manner, that is to say :—One 
Commissioner shall be named by Her Britannic Majesty, one by the Pr esident of the 
United States, and a third by Her Britannic Majesty and the President of the United 
States conjointly ; and in case the third Commissioner shall not have been so named 
within a period of three months from the date of the exchange of the ratifications of this 
Treaty, then the third Commissioner shall be named by the Representative at Washington 
of His Majesty the King of Spain. In case of the death, absence, or incapacity of any 
Commissioner, or in the event of any Commissioner omitting or ceasing to act, the 
vacancy shall be filled in the manner hereinbefore provided for making the original 
appintment, the period of three months in case of such substitution being calculated from 
the date of the happening of the vacancy. 

The Commissioners so named, shall meet at Washington at the earliest convenient 
period after they have been respectively named ; and shall, before proceeding to any 
business, make and subscribe a solemn declaration that they wvill impartially and carefully 
examine and decide, to the best of their judgment, and according to TO) and equity, all 
such claims as shall be laid before them on the part of the Governments of Her Britannic 
Majesty, and of the United States, repsectively ; and such declaration shall be entered on 
the record of their proceedings. 


ArticLe XIII. 


The Commissioner shall then forthwith proceed to the investigation of the claims 
which shall be presented to them. They shall investigate and decide such claims in such 
order and such manner as they may think proper, but upon such evidence or information 
only as shall be furnished by or on behalf of their respective Governments. They shall 
be bound to receive and consider all written documents or statements which may be 
presented to them by or on behalf of their respective Governments in support of, or in 
answer to any claim ; and to hear, if required, one person on each side, on behalf of each 
Government, as Counsel or Agent for such Government, on each aad every separate 
claim. A majority of the ‘Commissloners shall be sufficient for an award in each case 
The award shall be given upon each claim in writing, and shall be signed by the Com- 
missioners assenting to it. It shall be competent for each Government to name one 
person to attend the Commissioners as its Agent to present and support claims on its 
behalf, and to answer claims made upon it, and to represent it generally in all matters 
connected with the investigation and decision thereof. 

The High Contracting Parties hereby engage to consider the decision of the Commis* 
sioners as absolutely final and conclusive upon each claim decided upon by them, and to 
give full effect to such decisions without any objection, evasion, or delay whatsoever. 


ARTICLE XIV. 


Every claim shall be presented to the Commissioners within six months from the 
day of their first meeting, unless in any case where reasons for delay shall be established 
to the satisfaction of the Commissioners ; ; and then, and in any such case, the period for 
presenting the claim may be extended by them to any time not exe eeding three months 


longer. 
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The Commissioners shall be bound to examine and decide upon every claim within 
two years from the day of their first meeting. It shall be competent for the Commis- 
sioners to decide in each case whether any claim has or has,not been duly made, 
preferred, and laid before them, either wholly or to any and what extent, according to 
the true intent and meaning of this Treaty. 


ARTICLE XV. 


All sums of money which may be awarded by the Commissioners on account of any 
claim shall be paid by the one Government to the other, as the case may be, within 
twelve months after the date of the final ede without interest, and without any de- 
duction save as specified in Article XVI of this Treaty. 


Articte XVI; 


The Commissioners shall keep an accurate record, and correct minutes or notes of 
all their proceedings, with the dates ee and may appoint and employ a Secretary 
und any other necessary officer or officers, to assist them in the transaction of the 
business which may come before them. 

Hach Government shall pay its own Commissioner and Agent or Counsel. All 
other expenses shall be defrayed by the two Governments in equal moieties. 

‘The whole expenses of the Commission, including contingent expenses, shall be 
defrayed by a rateable deduction on the amount of the sums awarded by the Commis- 
sioners ; provided always that such deduction shall not exceed the rate of 5 per cent. on 
the sums so awarded. 


ArticLE XVII. 


Lhe High ene Parties engage to consider the result of the proceedings of 


this Commission as a full, Poe’, and final settlement of all such claims as are men- 
tioned in Article XIt of this Treaty upon either Government ; and further engage that 


every such claim, whether or ae the same may have been presented to the notice of, 
made, preferred, or laid before the said Commission, shall, from and after the conclusion 
of the proce seedings of the said Commission, be considered and treated as finally settled, 
barred, and thenceforth inadmissible, 


Arnticte XVIII, 


Tt 1s agreed by the High Contracting Parties that, in addition to the liberty secured 
to the United States’ fishermen by the Convention between Great Britain and the United 
Siates, signed at London on se 20th day of October, 1818, of taking, curing, and 
drying fish on certain coasts of the British North American Colonies therein defined, 
the inhabitants of the Unit a States shall have, in common with the subjects of 
Her Britannic Majesty, the liberty, for the term of years mentioned in Article 
DOOR TT Tob this (AL reaty, to take fish of every kind, except shell-fish, on the 
sea-cousts and shores, and in the hays, harbours, and or ecks, of the Provinces of Quebec 
Nova ‘Scotia and New Brunswick, he the Colony of Prince Edward Ealnta’ and of the 
several islands thereunto adjacent, without being restricted to any distance from the 
shore, with permission to land upon the said coasts and shores and islands, and also upon 
the Magdalen Islands, for the purpose of drying their nets and curing their fish ; 
provided that, in so doing, they do not interfere with the rights of private property, or 
with British fishermen, in the peaceable use of any part of the said coasts in. their 
occupancy for the same purpose 

it is understood that the above-mentioned liberty applies solely to the sea fishery, 
and that the salmon and shad fisheries, and all other fisheries in rivers and the mouths 
of rivers, are hereby reserved exclus sively for British fishermen, 


Articte XIX. 


t is agreed by the High Contracting Parties that British snbjects shall have, in 
common with the citizens of the United States, the liberty, for the term of years mentioned 
in Article XXXTIT of this Treaty, to take fish of every kind, except shell-fish, on the 
eastern sea-coasts and shores of the United States north of the thirty-ninth parallel of 
north latitude, and on the shores of the several islands thereunto adjacent, and in the 
bays, harbours, and creeks of the said sea-coasts and shores of the United States and of 
the said islands, without being restricted to any distance from the shore, with permission 
to land upon the said coasts of the United States and of the islands aforesaid, for the 
purpose of drying their nets and curing their fish ; provided that, in so doing, they do not 
interfere with the rights of private property, or with the fishermen of the United States, 
in the peaceable use of any part of the said coasts in their occupancy for the same 
purpose. 

It is understood that the above mentioned liberty applies solely to the sea fishery, and 
that salmon and shad fisheries, and all other fisheries in rivers and mouths of rivers are 
hereby reserved exclusivety for fishermen of the United States. 


ARTICLE XX, 


Tt is agreed that the places designated by the Commissioners appointed under the 
first Article of the Treaty between Great Britain and the United States, concluded at 
Washington on the 5th of June, 1854, upon the coasts of the United States and Her 
Britannic Majesty’s dominions, as places reserved from the common right of fishing 
under that Treaty, shall be regarded as in like manner reserved from the common right of 
fishing under the preceding Articles. In case any question should arise between the 
Governments of Her Britannic Majesty and of the United States as to the common right 
of fishing in places not thus designated as reserved, it ts agreed that a Commission shall 
be appointed to designate such places, and shall be constituted in the same manner, and 
have the same powers, duties, and authority as the Commission appointed under the said 
first Article of the Treaty of the 5th of J une, 1854. 


ARTICLE X XI, 


Tt is agreed that,ffor the term of years mentioned in Article XX XIII of this Treaty, 
fish oil and fish of all kinds, (except fish of the inland lakes, and of the rivers falling into 
them, and except fish preserved in oil,) being the produce of the fisheries of the United 
States, or of the Dominion of Canada, or of Prince Edward’s Island, shall be admitted 
into each country, respectively, free of duty. 


ARTICLE XXII, 


*Inasmuch as it is asserted by the Government of Her Britannic Majesty that the 
privileges accorded to the citizens of the United States under Article XVILI of this 
Treaty are of greater value than those accorded by Articles XIX and XXT of this Treaty 
to the subjects of Her Britannic Majesty, and this assertion is not admitted by the 
Government of the United States; it is further agreed that Commissioners shall boa 
appointed to determine, having regard to the privileges accorded by the United States to 
the subjects of Her Britannic Majesty, as stated in Articles XIX and XXI of this 
Treaty, the amount of any compensation which, in their opinion, ought to be paid by the 
Government of the United States to the Government of Her Britannic Majesty in return 
for the privileges accorded to the citizens of the United States under Article XVIII of 
this Treaty; and that any sum of money which the said Cominissioners may so award 
shall be paid by the United States Government, in a gross sum, within twelve months 
after such award shall have been given, 
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ARTICLE XXIII. 


The Commissioners referred to in the preceding Article shall be appointed in the 
following manner, that is to say: One Commissioner shall be named by Her Britannic 
Majesty, one by the President of the United States, and a third by Her Britannic Majesty 
and the President of the United States conjointly ; and in case the third Commissioner 
shall not have been so named within a period of three months from the date when this 
Article shall take effect, then the third Commissioner shall be named by the Representative 
at London of His Majesty the Emperor of Austria and King of Hungary. In case of 
the death, absence, or incapacity of any Commissioner, or in the event of any Com- 
missioner omitting or ceasing to act, the vacancy shall be filled in the manner hereinbefore 
provided for making the original appointment, the period of three months in case of such 
substitution being calculated from the date of the happening of the vacancy. 

The Commissioners so named shall meet in the city of Halifax, in the Province of 
Nova Scotia, at the earliest convenient period after they have been respectively named, 
and shall, before proceeding to any business, make and subscribe a solemn declaration 
that they will impartially and carefully examine and decide the matters referred to them 
to the best of their judgment, and according to justice and equity ; and such declaration 
shall be entered on the record of their proceedings. 

Each of the High Contracting Parties shall also name one person to attend the 
Commission as its agent, to represent it generally in all matters connected with the 
Commission. 


ARTICLE XXIV. 


The procéedings shall be conducted in such order as the Commissioners appointed 
under Articles X XIT and XXIII of this Treaty shall determine. They shal! be bound to 
receive such oral or written testimony as either Government may present. If either 
Party shall offer oral testimony, the other Party shall have the right of cross-examination, 
under such rules as the Commissioners shall prescribe. 

If in the case submitted to the Commissioners either Party shall have specified or 
alluded to any report or document in its own exclusive possession, without annexing a 
copy, such Party shall be bound, if the other Party thinks proper to apply for it, 
to furnish that Party with a copy thereof; and either Party may call upon the other, 
through the Commissioners, to produce the originals or certified copies of any papers , 
adduced as evidence, giving in each instance such reasonable notice as the Commissioners 
may require. 

The case on either side shall be closed within a period of six months from the date 
of the organization of the Commission, and the Commissioners shall be requested to give 
their award as soon as possible thereafter. The aforesaid period of six months may be 
extended for three months in case of a vacancy occurring among the Commissioners under 
the circumstances centemplated in Article XXII1 of this Treaty. 


ARTICLE X XY. 


The Commissioners shall keep an accurate record and correct Minutes or notes of all 
their proceedings, with the dates thereof, and may appoint and employ a Secretary and. 
any other necessary officer or officers to assist them in the transaction of the business 
which may come before them. 

Each of the High Contracting Parties shall pay its own Commissioner and Agent or 
Counsel ; all other expenses shall be defrayed by the two Governments in equal moieties. 


ARTICLE XXVUJ, 


The navigation of the River St. Lawrence, ascending and descending, from the forty. 
fifth parallel of north latitude, where it ceases to form the boundary between the two 
‘ countries, from, to, and into the sea, shall for ever remain free and open for the purposes 
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of commerce to the citizens of the United States, subject to any laws and regulations of 
Great Britain, or of the Dominion of Canada, not inconsistent with such privilege of free 
navigation. 

The navigation of the Rivers Yukon, Porcupine, and Stikine, ascending and descending 
from, to, and into the sea, shall’for ever remain free and open for the purposes of commerce 
to the subjects of Her Britannic Majesty and to the citizens of the United States, subject 
to any laws and regulations of either country within its own territory, not inconsistent 
with such privilege of free navigation. 


ARTICLE XXVII. 


The Government of Her Britannic Majesty engages to urge upon the Government of 
the Dominion of Canada to secure to the citizens of the United States the use of the 
Welland, St. Lawrence, and other canals in the Dominion on terms of equality with the 
inhabitants of the Dominion; and the Government of the United States engages that the 
subjects of Her Brittanic Majesty shall enjoy the use of the St. Clair Flats Canal on 
terms of equality with the inhabitants of the United States, and further engages to urge 
upon the State Governments to secure to the subjects of Her Britannic Majesty the use 
of the several State canals connected with the navigation of the lakes or rivers traversed 
by or contiguous to the boundary line between the possessions of the High Contracting 
Parties, on terms of equality with the inhabitants of the United States. 


ARTICLE XXVIII. 


The navigation of Lake Michigan shall also, for the term of years mentioned in 
Article XX XIII of this Treaty, be free and open for the purposes ot commerce to the 
subjects of Her Britannic Majesty, subject to any laws and regulations of the United 
States or of the States bordering thereon not inconsistent with such privilege of free 
navigation. | 


ARTICLE X XIX. 


It is agreed that, for the term of years mentioned in Article XX XIII of this Treaty» 
goods, wares, or merchandize arriving at the ports of New York, Boston, and Portland, 
and any other ports in the United States which have been or may from time to time be 
specially designated by the President of the United States, and destined for Her Britannic 
Majesty’s Possessions in North America, may he entered at the proper Customs-house and 
conveyed in transit, without the payment of duties, through the territory of the United 
States, under such rules, regulations, and conditions for the protection of the revenue as 
the Government of the United States may from time to time prescribe ; and, under like 
rules, regulations, and conditions, goods, wares, or merchandize may be conveyed in 
transit, without the payment of duties, from such possessions through the territory of the 
. United States for export from the said ports of the United States. 

It is further agreed that for the like period goods, wares, or merchandize arriving at 
any of the ports of Her Britannie Majesty’s Possessions in North America and destined 
for the United States may be entered at the proper Custom-house and conveyed in transit, 
without the payment of duties, through the said Possessions, under such rules and regu- 
lations, and conditions for the protection of the revenue, as the Governments of the said 
Possessions may from time to time prescribe ; and under like rules, regulations, and 
conditions, goods, wares, or merchandize may be conveyed in transit, without payment of 
duties, from the United States through the said Possessions t other places in the United 
States, or for export from ports in the said Possessions. 


ARTICLE XXX. 


It is agreed that, for the term of years mentioned in Article XX XIIL of this Treatys 
subjects of Her Britannic Majesty may carry in British vessels, without payment of 
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duty, goods, wares, or merchandize from one port or place within the territory of the 
United States upon the St. Lawrence, the Great Lakes, and the rivers connecting the 
the same, to another port or place within the territory of the United States as aforesaid : 
Provided, that a portion of such transportation is made through the Dominion of Canada 
by land carriage and in bond, under such rules and regulations as may be agreed upon 
between the Government of Her Britannic Majesty and the Government of the United 
States. 

Citizens of the United States may for the like period carry in United States’ vessels, 
without payment of duty, goods, wares, or merchandize from one port or place within 
the Possessions of Her Britannic Majesty in North America, to another port or place 
within the said Possessions : Provided, that a portion of such transportation is made 
through the territory of the United States by land carriage and in bond, under such rules 
and regulations as may be agreed upon between the Government of the United States 
and the Government of Her Britannic Majesty, 

The Government of the United States further engages not to impose any export 
duties on goods, wares, or merchandize carried under this Article through the territory 
of the United States ; and Her Majesty’s Government engages to urge the Parliament 
of the Dominion of Canada and the Legislatures of the other Colonies not to impose any 
export duties on goods, wares, or merchaudize carried under this Article ; and the Govern- 
ment of the United States may, in case such export duties are imposed by the Dominion 
of Canada, suspend, during the period that such duties are imposed, the right of carrying 

granted under this Article in favour of the subjects of Her Britannic Majesty. 

The Government of the United States may suspend the right of carrying granted in 
favour of the subjects of Her Britannic Majesty under this Article in case the Dominion 
of Canada should at any time deprive the citizens of the United States of the use of the 
canals in the said Dominion on terms of equality with the inhabitants of the Dominion, 
as provided in Article XX VI. 


ARTICLE XX XI. 


The Government of Her Britannic Majesty further engages to urge upon the Parlia” 
ment of the Dominion of Canada and the Legislature of New Brunswick, that no export 
duty, or other duty, shall be levied on lumber or timber of any kind cut on that portion 
of the American territory in the State of Maine watered by the river St. John and its 
tributaries, and floated down that river to the sea, when the same 1s shipped to the United 
States from the province of New Brunswick. And, in case any such export or other duty 
continues to be levied after the expiration of one year from the date ot the exchange of 
the ratifications of this Treaty, it is agreed that-the Government of the United States 
may suspend the right of carrying herein before granted under Article XXX of this Treaty 
for such period as such export or other duty may be levied. 


ARTICLE XXXII. 


It is further agreed that the provisions and stipulations of Articles XVIII to XXV 
of this Treaty, inclusive, shall extend to the Colony of Newfoundland, so far as they 
are applicable. But if the Imperial Parliament, the Legislature of Newfoundland, or 
the Congress of the United States, shall not embrace the Colony of Newfoundland in 
their laws enacted for carrying the foregoing Articles into effect, then this Article shall 
be of no effect ; but the omission to make provision by law to give it effect, by either of 
the Legislative Bodies aforesaid, shall not in any way impair any other Articles of this 
Treaty. 


ArticLe XX XITI. 


5 The foregoing Articles XVIII to XXV inclusive, and Article XXX of this Treaty 
shall take effect as soon as the laws required to carry them into operation shall have been 
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passed by the Imperial Parliament of Great Britain, by the Parliament of Canada, and 
by the Legislature of Prince Edward Island on the one hand, and by the Congress of 
the United States on the other. Such assent having been given, the said Articles shall 
‘remain in force for the period of ten years from the date at which they may come into 
operation, and further, until the expiration of two years after either of the High Con- 
tracting Parties shall have given notice to the other of its wish to terminate the same ; 
each of the High Contracting Parties being at liberty to give such notice to the other at 
the end of the said period of ten years or at any time afterward. | 


ArtTICLE XXXIV. 


Whereas it was stipulated by Article Lof the Treaty concluded at Washington on 
the 15th of June, 1846, between Her Britaunic Majesty and the United States, that the 
line of boundary between the territories of the United States and those of Her Britannic 
Majesty, from the point on the forty. ninth parallel of north latitude up to which it had 
already been ascertained, should be continued westward along the said parallel of north 
latitude “to the middle of the channel which separates the continent from Vancouver's 
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Island, and thence southerly, through the middle of the said channel and of Fuca Straits, to - 


the Pacitic Ocean ;” and whereas the Commissioners appointed by the two High Con- 
tracting Parties to determine thai portion of the boundary which runs southerly through 
the middle of the channel aforesaid were unable to agree upon the same ; and whereas the 
Government of Her Britannic Majesty claims that such boundary line should, under the 
terms of the Treaty above recited, be run through the Rosario Straits, and the Govern- 
ment of the United States claims that ifshoald be ran through the Canal de Haro, it is 
agreed that the respective claims of the Govornment of Her Britannic Majesty and of the 
Government of the United States shall be submitted to the arbitration and award of His 
Majesty the Emperor of Germany, who, having regard to the above-mentioned Article 
of the said Treaty, shall decide thereupon, finally and without appeal, which of those 
claims is most in accordance with the true interpretation of the Treaty of June 15, 1846. 
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The award of His Majesty the Emporor of Germany shall be considered as absolutey 
final and conclusive ; and full effect shall be given to uuchaward without any objection, 
evasion, or delay whatsoever. Such decision shall be g-ven in writing and dated ; it shall 
be in whatsoever form His Majesty mvy choose to adopt; it shall be delivered to the 
Representatives or other public Agents of Great Britain and of the United States respec- 
tively, who may be actually at Berlin, and shall be considered as operative from the day 
of the date of the delivery thereof. s 


ARTICLE XXXVI. 


| The written or printed case of each of the two Parties, accompanied by the evidence 
offered in support of the same, shall be laid before His Majesty the Emperor of Germany 
within six months from the date of the exchange of the ratifications of this Treaty, and 
a copy of such case and evidence shall be communicated by each Party to the other, 
through their respective Representatives at Berlin. | 3 
| - The High contracting Parties may include in the evidence to be considered by the 
Arbitrator, such documents, official correspondence, and other official or public state- 
nents bearing on the subject of the reference as they may consider necessary to the 
support of their respective cases. | 
After the written or printed case shall have been communicated by each Party to 
the other, each Party shall have the power of drawing up and laying before the Arbi- 
trator a second and definitive statement, if it think fit to do so, in reply to the case of the 
otner Party so communicated, which definitive statement shall be so laid before tho 
Arbitrator, and also be mutually communicated in the same manner as aforesaid, by each 
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party to thr other, within six months from the date of laying the first statement of the 
case before the Arbitrator. 


Articns XXXVI. 


If, in the case submitted to the Arbitrator, either Party shall specify or allude to 
any report or document in its own exclusive possession without annexing a copy, such 
Party shall be bound, if the other Party thinks proper to apply for it, to furnish that 
Party with a copy thereof, and either party may call upon the other, through the 
Arbitrator, to produce the originals or certified copies of any papers adduced as evidence, 
giving in each instance such reasonable notice as the Arbitrator may require. And iu 
the Arbitrator should desire further elucidation or evidence with regard to any point 
contained in the statements laid before him, he shall be at liberty to require it from either 
Party, and he shall be at liberty to hear one counsel or agent for each Party, in relation 
to any matter, and at such time, and in such manner, as he may think fit. 


ARTICLE XXX VIII. 


The Representatives, or other public Agents of Great Britain and of the United 
States at Berlin respectively, shall be considered as the Agents of their respective Govern- 
ments to conduct their cases before the Arbitrator, who shall be requested to address all 
“his communications, and give all his notices, to such Representatives or other public 
Agents, who shall represent their respective Governments generally in all matters con- 
nected with the Arbitration. 


ARTICLE XXXIX. 


It shall be competent to the Arbitrator to proceed in the said Arbitration, and all 
matters relating therto, as and when he shall see fit, either in person, or by a person or 
persons named by him for that purpose, either in the presence or absence of either or both 
Agents, and either orally or by written discussion, or otherwise. | 


ARTICLE XL. 


The Arbitrator may, if he think fit, appoint a Secretary or Clerk, for the purposes 
of the proposed arbitration, at such rate of remuneration as he shall think proper. This, 
and all other expenses of and connected with the said arbitration, shall be provided for 
as hereinafter stipulated. 


Articts XLI. 


The Arbitrator shall be requested to deliver, together with his award, an account 
of all the costs and expenses which he may have been put to, in relation to this matter, 
which shall forthwith be repaid by the twe Governments in equal moieties. 


Articte XLII. 


The Arbitrator shall be requested to give his award in writing as early as convenient 
after the whoie case on each side shall have been laid before him, and to deliver one copy 
thereof to each of the said Agents. 


ARTICLE XLITI. 


The present Treaty shall be duly ratified by Her Britannic Majesty, and by the 
President of the United States of America, by and with the advice and consent of the 
Senate thereof, and the ratifications shall be exchanged either at London or at Washington 
within six months from the date hereof, or earher if possible. 

In fuith whereof, we, the respective Plenipotentiaries, have stgned this ‘Trenty, and 
have hereunte affixed our seals. . 
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Done in duplicate at Washington, the eighth day of May, in the year of Our Lord 

ene thousand eight hundred and seventy-one. 

(L.8.) Dr GREY aND Ripon. 

(L.8. SPAFFORD H. Norrucore. 
Epwp. THORNTON. 
Jouoy A. Macpona.p. 
MovuntTaGcuE BERNARD. 
Hamittron FIsu. 
Rost. C. ScHENCK. 
SAMUEL NELSON. 
EBENEZER Rockwoop Hoar. 
Gro. H. WuItuiaMs. 
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Mr. Hammond to the Under Seerztary of State, Colonial Office. 
(Copy.—_No. 155.) 
Foreign OFFICE, 
May 26th, 1871. 

Sir,—I am directed by Earl Granville to transmit to you, for the information of the 
Earl of Kimberley, a copy of a despateh from Sir E. Thornton, enclosing copies of his 
correspondence with Mr. Fish relative to the immediate application of the stipulations of 
the Fishery Treaty pending its ratification. 
. Tam, «&c., 

} E. Hamaonp. 
The Under Secretary of State, 

| Colonial Office. 


Sir EB, Thornton to Barl Granville. 


(Copy.—Ne. 155.) 
| Wasuineton, May 12th, 1871. 

My Lorp,—-With veference to my despatches, Nos. 146 and 147, of the 8th instant, 
T have the honor to enclose copy of a note addressed to me by Mr. Fish, expressing the 
hope entertained by the Government of the United States that Her Majesty’s Government 
will urge the Governments of the Dominion of Canada, of Prince Edward Island, and of 
Newfoundland, to consent that American fishermen should be allowed to fish in the 
waters of the above Colonies during the coming season. 

Your Lordship will observe that at the beginning of the second paragraph of the 
draft of the note which I forwarded in my despatch, No. 146, the following words have 
been added: “The Government of the United States would be prepared at the same time 
‘to admit British subjects to the right of fishing in the waters of the United States 
“specified in the Treaty ; but * * * ” 
| I also enclose copy of my answer to Mr. Fish, and hope your Lordship will find that his 
note, with the addition above mentioned and my answer, are in accordance with the terms 
your Lordship’s telegram of 9th instant, transmitted through Earl de Grey. 

~ His Lordship has seen both the enclosed notes and approves of their contents. 
I have, &c., 
Epwarp I'sorNToN. 
The Earl Granville, K.G., &e., é&c., &e. 
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Mr. fish to Sir EF, Thornton. 
(Copy.) 
DEPARTMENT oF STATe, 
Wasuincton, May 8th, 1871. 

S1r,—As several articles of the Treaty which has been signed this day, relating to 
the admission of citizens of the United States to fish within the Territorial Waters of Her 
Britannic Majesty on the coasts of Canada, Prince Edward Island, and Newfoundland, 
cannot come into full operation until the legislation contemplated in that instrument shall 
have taken place, and as it seems to be in accordance with the interests of both Govern- 
ments in furtherancé*of the objecis and spirit of the Treaty, that the citizens of the United 
States should have the enjoyment of that liberty during the present season, I am directed 
by the President to express to you his hope that Her Majesty’s Government will be pre- 
pared in the event of the ratification of the Treaty, to make on their own behalf, and to 
urge the Governments of the Dominion of Canada, of Prince Edward Island and of New- 
foundland, to make for the season referred to within their respective jurisdictions such 
relaxations and regulations as it may respectively be in their power to adopt, with a view 
to the admission of American fishermen to the liberty which it is proposed to secure to 
them by the Treaty. ‘fhe Government of the United States would be prepared at the 
same time to admit British subjects to the right of fishing in the Waters of the United 
States specified in the Treaty ; but as the admission into the United States, free of duty, 
of any articles which are by law subject to duty cannot be allowed without the sanction of 
Congress, the President will, in case the above sugeestion meets with the views of the 
British Government, recommend and urge upon Congress, at their next Session, that any 
duties which may have been collected en and after the first day of July next, on fish oil 
and fish (except fish of the Inland Lakes and of the Rivers falling into the same, and 
except fish preserved in oil) the produce of the fisheries of the Dominion of Canada and 
of Prince Edward Island, shall be returned and refunded to the parties paying the same, if a 
similar arrangement is made with respect to the admission into the British Possessions of 
fish oil and fish (with the hke exception) being the produce ef the Fisheries of the United 
States, 

I have, &c., 


Hamitron Fisn, 
Sir Ki. Thornton, K.C.B., &e., &e., &e. 


(Copy.) 
sir Lf. Thornton to Mr. Fish. 
WASHINGTON, 
. May 9th, 1871. 
Sir,-—t have the honor to acknowledge the receipt of your note of yesterday’s date, 
and to inform you in reply that I have been authorized by Earl Granville to state that in 
the event of the ratification of the Treaty signed yesterday, Her Majesty’s Government 
will be prepared to recommend to the Governments of the Dominion of Canada, of Prince 
Edward Island, and of Newfoundland, that the provisional arrangement proposed in your 
note above mentioned with regard to the right of fishing by United States citizens on the 
coasts of those British possessions, and by British subjects in the waters of the United 
States, described in Article KIX of the Treaty, shall take effect during the coming season, 
on the understanding that the ultimate decision of this question must rest’ with the above 
mentioned Colonial Governments, who would be asked to grant the immediate and certain 
right of fishing within the territorial waters of those colonies, whilst the return of the 
import duties on fish from the Ist of July next, promised by the United States, is 
prospective and contingent on the action of Congress, 
I have, &e., 


. Epwarp TiHtoRNTON, 
The Honorable Hamilton Fish, 


) 


(Copy—Canada—No. 445.) 


The Secretary of State for the Colonies to the Governor General. 


Downinc STREET, 
20th June, 1871. 


My Lorp,-—In accordance with the strong wish expressed by the Dominion Govern- 
ment, that a representation should be made to the United States with reference to the 
losses inflicted on Canada by the Fenian raids ; Her Majesty’s Government instructed 
the British High Commissioners to bring the claims arising out of those raids before the 
Joint High Commission. 

Your Lordship will observe from the Protocols of Conferences, copies of which were 
transmitted to you in my despatch No. 444 of the 17th inst., that the American Commis- 
sioners declined to entertain the proposal made by the Commissioners to include these 
claims in the Treaty. 

Her Majesty's Government were well aware of the serious difficulties in the way of 
settling this question, and they could not, therefore, feel surprised at this result. At the 
same time, if was with much regret that they acquiesced in the omission of these claims 
from the general settlement of outstanding questions between Great Britain and the 
United States. | 

But it seemed to them evident that the British Commissioners were right in thinking 
that there was no reasonable probability that by further pressing the point an agreement 
would be come to upon it with the American Commissioners, and when the choice lay 
between the settlement of all the other differences between the two countries on terms 
which Her Majesty’s Government believed to be honorable to both, and beneficial alike 
to Canada and to the rest of the Empire, and the frustration of all hope of bringing the 
negotiations to a satisfactory issue, they could not hesitate as to the course which it was 
their duty to take. 

LT have, &e., 
(Signed) KIMBERLEY. 
Governor General, The Right Honorable 
Lord Lisgar, G.C.B., G.C.M.G., 


&e. ) de. : ke. 


(Copy——No. 149.) 
The Governor General to the Secretary of State for the Colonies. 


CAcoUNA, 
August Ldth, 1871. 
My Lorp,—With reference to Your Lordships despatch No. 444, of the 17th June, 
which I duly referred to the Privy Council of the Dominion; I have the honor to 
transmit herewith the report of a Committee of that body, containing their views on the 
subject of the Treaty of Washington, in so far as it affects the interests of Canada. 
I have, &c., 
(Signed) Lisa@ar. 
The Right Honorable, 
The Harl of Kimberley, 
bi Ose’ &e,, ce. 
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Copy of a Report of a Committee of the Privy Council, dated 28th July, 1871, 
submitted to His Excellency the Governor General. 


The Committee of the Privy Council have had under their consideration the Earl of 
Kimberley’s despatch to Your Excellency, dated the 17th June ult., transmitting copies 
of the Treaty signed at Washington on the 8th May last, by the Joint High Com- 
missioners, and which has since been ratified by Her Majesty, and by the United States 
of America ; of the instructions to Her Majesty’s High Commissioners, and of the 
No, 445. protocols of the Conferences held by the Commission ; and likewise the Earl 
of Kimberley’s despatch of the 20th June ultimo, explaining the failure of Her Majesty’s 

xovernment to obtain the consideration by the United States Commissioners of the 

claims of Canada for the losses sustained owing to the Fenian raids of 1866 and 1870. 
The Committee of the Privy Council have not failed to give their anxious consideration 
to the important subject discussed in the Earl of Kimberley’s despatches, and they feel 
assured that they will consult the best interests of the Empire, by stating frankly for 
the information of Her Majesty’s Government the result of their deliberations, which 
they believe to be in accordance with public opinion in all parts of the Dominion. 
The Committee of the Privy Council readily admit that Canada is deeply interested in 
the maintenance of cordial relations between the Republic of the United States, and the 
British Empire, and they would therefore have been prepared without hesitation to 
recommend the Canadian Parliament to co-operate in procuring an amicable settlement 
of all differences likely to endanger the good understanding between the two Countries. 
For such an object they would not have hesitated to recommend the concession of some 
valuable rights, which they have always claimed to enjoy under the Treaty of 1818, and 
for which, as the Earl of Kimberley observes, Her Majesty’s Government have always 
contended, both Governments having acted on the interpretation given to the Treaty in 
question by high legal authorities. The general dissatisfaction which the publication of 
the Treaty of Washington has produced in Canada, and which has been expressed with as 
much force in the Agricultural Districts of the West, as in the Maritime Provinces, 
urises chiefly from two causes. 

Ist. That the principal cause of difference between Canada and the United States 
has not been removed by the Treaty, but remains a snbject for anxiety. 

2nd. That a cession of territorial rights of great value has been made to the United 
States, not only without the previous assent of Canada, but contrary to the expressed 
wishes of the Canadian Government. 

The Committee of the Privy Council will submit their views on both those points 
for the information of Her Majesty’s Government, in the hope that by means of discussion, 
2 more satisfactory understanding between the two Governments may be arrived at. The 
Harl of Kimberley has referred to the rules laid down in Article VI of the Treaty of 
Washington, as to the international duties of neutral Governments, as being of special 
importance to the Dominion, but the Committee of the Privy Council, judging from past 
experience, are much more apprehensive of misunderstanding, owing to the apparent 
difference of opinion between Canada and the United States, as to the relative duties of 
friendly States in a time of peace. It is unnecessary to enter into any lengthened 
discussion of the conduct of the United States during the last six or seven years, with 
reference to the organization of considerable numbers of the citizens of those states under 
the designation of Fenians. The views of the Canadian Government on this subject are 
in possession of Her Majesty's Government, and it appears from the proctocol of 
conference between the High Commissioners, that the British Commissioners presented 
the claims of the people of Canada, and were instructed to state that they were regarded 
hy Her Majesty's Government as coming within the class of subjects indicated by Sir 
Kdéward Thornton, in his letter of 26th January last, as subjects for the consideration 
of the Joint High Commissioners, The Karl of Kimberley states that it was with much 
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regret that Her Majesty’s Government acquiesced in the omission of these claims from the 
general settlement of outstanding questions between Great Britain and the United States, 
and the Committee of the Privy Council, while fully participating in that regret, 
must add that the fact that this Fenian organization is still in full vigour, and 
that there seems no reason to hope that the United States Government will 
perform its duty as a friendly neighbour any better in the future than in the 
past, leads them to entertain a just apprehension that the outstanding subject 
of difference with the United States is the one of all others which is of 
special importance to the Dominion. They must add that they are not aware that 
during the existence of this Fenian organization, which for ne: arly seven years has 
been a cause of irritation and expense to the people of Canada, Her “Majesty’ 8 
Government have made any vigorous effort to induce the Government of the 
United States to perform its duty to a neighbouring people who earnestly desire to live 
with them on terms of amity, and who during the civil war loyally performed all the 
duties of neutrals to the expressed satisfaction “of the Government of the United States. 
On the contrary while in the opinion of the Government, and the entire people of Canada, 
the Government of the United States neglected, until much too late, to take the necessary 
measures to prevent the Fenian invasion of 1870. Her Majesty’s Government hastened 
to acknowledge by cable telegram, the prompt action of the President, and to thank him 
forit. The Committee of the Privy Council will only add on this painful subject that 
it is one on which the greatest unanimity exists among all classes of the people through- 
out the Dominion, and ‘the failure of the High Commissioners to deal with it has been one 
eause of the prevailing dissatisfaction with the Treaty of Washington. The Commiltes 
of the Privy Council will proceed to the consideration of the other subject of dissatisfac- 
tion in Canada, viz., the cession to the citizens of the United States of the right to the 
use of the inshore fisheries, in common with the people of Canada. The Earl of 
Kimberley after observing that the Canadian Government took the initiative in suggest- 
ing that a joint British and American Commission should be appointed with a view to 
sottle the disputes which had arisen as to the interpretation of the Treaty of 1818, pro- 
ceeds to state that ‘the causes of the difficulty lay deeper than any question of inter- 
‘ pretation, that the discussion of such points as the correct definition of bays could not 
* lead (o a friendly agreement with the United States,” and that it was necessary there- 
* fore to endeavour to find an equivalent which the United States might he willing to 
* give in return for the fishery privileges.” In the foregoing opinion of the Earl of 
Kimberley, the Committee of the Privy Council are unable to concur, and they cannot 
but regret that no opportunity was afforded them of communicating to Her Majesty’s _ 
Government their views on a subject of so much i importance to Canada prior to the meet- 
ing of the Joint High Commission. 

When the Canadian Government took the initiative of suggesting the appointment of 
a Joint British and American Commission they never contemplated the surrender of their 
territorial rights, and they had no reason to suppose that Her Majesty’s Government 
entertained the sentiments expressed by the Earl of Kimberly in his recent despatch. 
Had such sentiments been expressed to the delegate appointed by the Canadian Govern- 
ment to confer with His Lordship a few months before the appointment of the Commission 
it would at least have been in their power to have remonstrated against the cession of the 
inshore fisheries, and it would moreover have prevented any member of the Canadian 
Government, from acting as a member of the Joint High Commission unless on the clear 
understanding that no such cession should be embodied in the treaty without their consent. 
_ The expediency of the ¢ession of a common right to the inshore fisheries has been defended 
on the ground that such a sacrifice on the part of Canada should be made in the interests 
of peace. 

The Committee of the Privy Council, as they have already observed, would have been 
prepared to recommend any necessary concession for so desirable an object, but they must 
remind the Earl of Kimberley that the original proposition of Sir Edward Thornton, as 
appears ly his letter of 26th January was that “a fr iendly and complete understanding 
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should be come to between the two Governments, as to the extent of the rights which 
belong to the citizens of the United States and Her Majesty's subjects respectively with 
reference to the fisheries on the coasts of Her Majesty’s Possessons in North America.” 
Tn his reply dated 30th January last Mr. Secretary Fish informs Sir Edward Thornton 
that the President instructs hin to say that ‘he shares with Her Majesty’s Government 
the appreciation of the importance of a friendly and complete understanding between the 
two Governments with reference to the subjects specially suggested for the consideration 
of the proposed Joint High Commission.” In accordance with the explicit understanding, 
thus arrived at between the two Government, Earl Granville asiied instructions to Hey 
Majesty’s High Commission, which, in the opinion of the Cominitte of the Privy Council, 
covered the whole ground of controversy. The United States had never pretended to 
claim a right on the part of their citizens to fish within three marine miles of the coasts 
and bays, according to their limited definition of the latter term, and although the right 
to enjoy the use of “the inshore Fisheries might fairly have been made the subject of nego- 
tiation, with the view of ascertaining whether any proper equivalents could be found for 
such a concession, the United States was precluded by the original correspondence from 
insisting on it as a condition of the Treaty. The abandonment of the exclusive right to 
the inshore Fisheries without adequate compensation was not therefore necessary in order 
to.come to a satisfactory understanding on the points really atissue. The Committee of 
the Privy Council forbear from entering into a controversial discussion as to the expedi- 
ency of trying to influence the United States to adopt a more liberal commercial policy. 
They must, however, disclaim most emphatically the imputation of desiring to imperil the 
peace of the whole empire in order to force the American Coveriinent! to change its 
commerical policy. They have for a considerable time back ceased to urge the United 
States to alter their commercial policy ; but they are of opinion that when Canada is 
asked to surrender her inshore Fisheries to foreigners, she is fairly entitled to name the 
proper equivalent. The Committee of the Privy Council may observe that the opposition 
of the Government of the United States to reciprocal free trade in the products of the two 
countries, was just as strong for some years prior to 1854, as it has been since the termin- 
ation of the Reciprocity Treaty, and that the Treaty of 1854 was obtained chiefly by the 
vigorous protection of the Fisheries which preceded it, and that but for the conciliatory 
policy on the subject of the Fisheries, which Her Majesty’s Government induced Canada 
to adopt afer the abrogation of the Tre eaty of 1854, by the United States, it is not impro- 
bable that there would have been no difficulty mn obtaining its renewal. The Committee 
of the Privy Council have adverted to the policy of Her } Majesty’ s Government because 
the Earl of Kimberley has stated that there is no difference in principle between a money 
payment: and ‘the system of licenses calculated at so many dollars a ton which was 
adopted by the Colonial Government for several years after the termination of the 
Reciprocity Treaty.” Reference to the correspondence will prove that the license system 
was reluctlantly adopted by the Canadian Government, as a substitute for the still more 
objectionable policy pressed upon it by Her Majesty’s Government, it having been clearly 
understood that the arrangement was of a temporary character. In his despatch of the 
3rd March, 1866, Mr. Secretary Cardwell observed :—‘ Her’ Majesty’s Government do 
not feel disinclined to allow the United States for the season of 1866, the freedom of 
fishing granted to them in 1854, on the distinct understanding that Hiteeg some satis- 
factory arrangement between the two countries be made during the course of the year this 
privilege will cease, and all concessions made in the Treaty of 1854, will be liable to be 
withdrawn.” The principle of a money payment for the concession ‘of territorial rights 
has ever been most repugnant to the feelings of the Canadian people and has only been 
entertained in deference to the wishes of the Imperial Government. What the Canadians 
were willing under the circumstances to accept as an equivalent, was the concession of 
certain commercial advantages, and it has therefore been most unsatisfactory to them that 
Her Majesty’s Government “should have consented to cede the use of the inshore Fisheries 
for considerations which are deemed wholly inadequate. 

The Committee of the Privy Council need not enlarge further on the objectionable 


49 


ncn i ne pee ee nt ee 


features of the treaty, as it bears on Canadian interests. These are admitted by many, 
who think that Canada should make sacrifices for the general interests of the Empire. 
‘The people of Canada, on the other hand, seem unable to comprehend that there is any 
existing necessity for the cession of the right to use their inshore fisheries without 
adequate compensation. They have failed to discover that in the settlement of the so 
ealled Alabama Claims, which was the most important question in dispute between the 
two nations, England gained such advantages, as to be required to make further con- 
cessions at the expense of Canada, ner is there anything in the Karl of Kimberley’s 
despatch to support such a view of the question. The other parts of the treaty aro 
equally, if not more advantageous to the United States than to Canada, and the fishery 
question must consequently be considered on its own merits; and if so considered no 
reason has yet been advanced to induce Canada to cede her inshore fisheries for what Hor 
Majesty’s Government have admitted to be an adequate consideration. Having thus 
stated their views on the two chief objections to the late Treaty of Washington, the 
Committee of the Privy Council will proceed to the consideration’ of the correspondence 
between Sir Edward Thornton, and Mr. Wish, transmitted in the Harl of Kimberley’s 
despatch of the 17th June, and of His Lordship’s remarks thereon. This subject has 
already been under the consideration of the Committee of the Privy Couneil, and a 
report dated the 7th June, embodying their views on the subject was transmitted to the 
Earl of Kimberley by your Excellency. In his despatch of the 26th June, acknowledging 
the receipt of that report, the Earl of Kimberley refers to his despatch of the 17th of 
that month and “ trusts that the Canadian Government will on mature consideration 
“accede to the proposal of the United States Government, on this subject.” The com- 
mittee of the Privy Council in expressing their adherence to their report of the 7th June, 
mustadd that inapplicability of the precedent of 1854, under which the action of the 
Canadian Parliament was anticipated by the Government, to the circumstances now 
existing appears to them manifest. The treaty of 1854 was negotiated with the con- 
currence of the Provincial Governments represented at Washington, and met with the 
general approbation of the people, whereas the fishery clauses of the late treaty weve 
adopted against the advice of the Canadian Government and have been generally 
disapproved of in all parts of the Dominion. ‘There can hardly be a doubt that any 
action on the part of the Canadian Government in anticipation of the decision of 
Parliament would increase the discontent which now exists. The Committee of the 
Privy Council request that Yuur Excellency will communicate to the Earl of Kimberley 
the views which they entertain on the subject of the Treaty of Washington in so far as it 
affects the interests of the Dominion. 
(Certified) Wa. H. Lez, 
Clerk Privy Council. 


(Copy.—Canada—No. 561.) 
The Secretary of State for the Coloimes to the Governor General. 


Downine Street, 23rd November, 1871. 

My Lorp,—Her Majesty’s Government have not failed to consider with attention 
the Report of the Committee of the Privy Council of the Dominion on the Treaty of 
Washington, which was enclosed in Your Lordship’s despatch, No. 145, of August 15th. 
I need scarcely say that Her Majesty’s Government regret that your Minasters should 
have found so much’ to object to in the provisions of the Treaty, but they remain them- 
selves of opinion, for the reasons which were fully stated in my despatch of June 17 last, 
that, looked at as a whole, the Treaty is beneficial to the interests of the Dominion. 

I shall endeavor, as far as possible, to avoid entering into further discussion of the 
clauses of the Treaty which apply especially to Canada, as I cannot think that any 
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advantage would result from a prolonged controversy between the two Governments as 
to the petaide of the Treaty, and the manner in which the negotiation was conducted. 
There are, however, two or three statements in the Report which it is necessary that I 
should not leave unnoticed. 

The Committee seem to be under the impression that the right to participate in the 
Colonial Inshore Fisheries has been conceded to the United States without the previous 
consent of Canada. On this I have to ovserve that provision has been made for 
obtaining the assent of Canada in the manner which is strictly in accordance with con- 
stitutional usage, namely by stipulating that the fishery articles shall not come into force 
without the previous assent of the Dominion Parliament. If the Crown were to 
conclude a similar Treaty as regards the Fisheries of the United Kingdom, the assent of 
the Imperial Parliament would ‘be reserved in no other manner. 

I must also point out that the Committee are under an entire misapprehension in 
supposing that the cession ot the Fishery rlghts is to be made for ‘‘ what Her Majesty’s 
** Government have admitted to be an inadequate consideration.” If you will refer to 
my Despatch of June 17th, you will find that it was there stated that ‘the reciprocal 
concession of free fishing with free impost of fish and fish oil together with the payment 
of such a sum of money as may fairly represent the excess of value of the Colonial over 
the American concession seems to Her Majesty's Government to be an equitable solution 
of the difficulty.” 

Lastly, I must advert to the statement that “‘ when the Canadian Government took 
the initiative in suggesting the appointment ofa Joint British and American Commission, 
they never contemplated the surrender of their territorial rights, and they had no reason 
to suppose that Her Majesty’s Government entertained the “sentiments expressed by the 
Earl of Kimberley in his recent despatch. Had such sentiments been expressed to the 
delegate, appointed by the Canadian Government to confer with His Lordship a few 
months before the appointment of the Commission, it would at least have been in their 
power to have remonstrated against the cession of the inshore fisheries, and it would 
moreover have prevented any “member of the Canadian Government from acting as a 
member of the Joint High Commission, unless on the clear understanding that no such 
cession should be embodied in the Treaty without their consent.” 

It is true, no doubt, that in the conversation which I had with Mr. Campbell on the 
subject of the appointment of a joint British and American Commission, I did not allude 
to the possibility of such a Commission leading to an arrangement by which United 
States’ fishermen should be admitted to participation in the Colonial inshore fisheries ; 
but I could not then anticipate that an extended negotiation embracing all the questions 
at issue between Great Britain and the United States would arise out of the proposal to 
appoint a Commission upon the Fisheries; and when the Joint High Commission was 
appointed, it was distinctly intimated through Your Lordship to Sir J ohn Macdonald, 
with reference to the Fisheries, before he accepted the office of Commissioner, that it 
was impossible for Her Majesty’s Government to pledge themselves to a foregone con- 
clusion on any particular point before entering into the negotiation. 

I have, &c., 
(Signed,) KIMBERLEY, 
Governor General 
The Right Hon. 
Lord Lisgar, G.C.B., &&., &. 
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(Copy—-No. 13.) ’ 
The Governor General to the Secretary of State for the Colonies. 


My Lorp,—I have the honor to enclose for Your Lordship’s consideration a Minute 

of the Privy Council of the Dominion, which conveys the reply of that 

iba January, body to Your Lordship’s Despatch No. 561, of the 23rd of November 

last, and urges the request for an Imperial guarantee to a Canadian loan, 

not to exceed four millions, 7.e., half the amount to be expended on the railway to the 
Pacific, and the enlargement of the St. Lawrence Canals. 

2. This proposal the Council recommend, as in their opinion, the best mode of 
adjusting all demands on the score of the Fenian claims, and of surmounting the difficul- 
ties in the way of obtaining the consent of the Canadian Parliament to the measures 
necessary to give effect to the Treaty of Washington. 

T have, &c., 
(Signed) Lisaar. 
The Right Honorable 
The Earl of Kimberley. 


ED 


Copy of a Report of a Committee of the Honorable the Privy Council, approved by His 
: Excellency the Governor General in Council on the 20th January, 1872. 


- The Committee of the Privy Council have had under their consideration the Earl of 
Kimberley’s Despatch to Your Excellency, dated the 23rd of November, 1871, on the 
subject of the Report of the Privy Council dated the 28th of July, and transmitted in 
Your Excellency’s Despatch of the 15th of August. The object of that Report was to 
explain to Her Majesty’s Government that much dissatisfaction prevailed in Canada 
owing to the absence of all provision in the I'reaty of Washington for the settlement of 
the losses incurred by Canada, in consequence of the raids of citizens of the United 
States on British Territory, and also owing to the cession of the Canadian fisheries for an 
inadequate consideration. The Committee of Council were aware, from the Harl of 
Kimberley’s Despatch of the 17th of June, 1871, that Her Majesty's Government were 
very desirous that the Acts necessary to give effect to the fishing clauses of the Treaty of 
Washington should be passéd by the Canadian Parliament, and they hoped that some 
proposition might be made by Her Maiesty’s Government, in reply to their Report, that 
would enable them to propose such measures with a fair prospect of success. 

In the Earl of Kimberley’s Despatch to Your Excellency, dated 23rd of November, 
no reference whatever is made to the subject of the Fenian Raids, and with regard to the 
fishery clauses of the Treaty the only inference to be drawn from the despatch is that the 
objections raised by the Committee of Council are of very little weight. 

The Committee of Council readily admit that further controversial discussion on the 
points on which differences of opinion unfortunately exist between the two Governments 
would be unprofitable. It is, however, due both to Her Majesty’s Government and to 
themselves that they should frankly explain to the former the conclusion at which they 
have arrived on the two questions discussed in their Report of 28th of July last. 

They maintain that Canada has a just claim to compensation for the expenses 
incurred in consequence of the Fenian Raids. It seems unnecesssary to support this 
opinion by further argument. 

Although the Committee of Council deem it unnecessary to dwell! on the objections 
which they entertain to the Fishery clauses in the Treaty, they desire to offer an expla- 
nation with reference to the Statement in their former Report, to which the Earl of 
Kimberley has taken exception, and which was to the effect that Her Majesty’s Govern- 
ment had ceded the rights of Fishery, for what they admitted to be an inadequate 
consideration. 
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In the course of the negotiations, the, United States Commissioners had offered as an 
equivalent for the rights of Fishery, to admit Canadian Coal and Salt, free of duty and 
Lumber, after the 1st of July, 1874. This was deemed both by the Imperial and Canadian 
Governments an inadequate offer, and a counter proposition was made by the British 
Commissioners, that lumber should be admitted free immediately, and that in consideration 
of the continued exclusion of cereals, live stock and other articles, admitted under the 
Treaty of 1854, a sum of money should be paid to Canada. The United States Commis- 
sioners, not only refused the counter proposition, but withdrew their former offer 
subtituting one which the Committee of Council infer from the Earl of Kimberley’s 
Despatch was in the opinion of Her Majesty’s Government, more favorable to Canada, 
that that which had been rejected as inadequate. Wide, however, as are the differences 
of opinion on this Continent regarding the Treaty, there is but one opinion on the point 
under consideration. It is clear that the United States preferred paying a sum of money 
to the concession of commercial advantages to Canada, and the Committee of Council 
feel assured that there is not a single member of the Canadian Parliament, who would 
not have much preferred the rejected proposition to that which was finally adopted, 

The Committee of Council cannot, with the Earl of Kimberley’s Despatch before 
them, continue to affirm that Her Majesty’s Government are of opinion that the cession 
of the Fishery rights was made for an inadequate consideration, but they regret that they 
are themselves of a different opinion. | 

While still adhering to their expressed opinions as to the Fishery Articles of the 
Treaty of Washington, they are yet most anxious to meet the views of Her Majesty’s 
Government and to be placed in a position to propose the necessary legislative measures, 
and they will therefore proceed to make a suggestion which they earnestly hope may 
receive a favourable response. 

The adoption of the principle of a money payment in satisfaction of the expenses 
incurred by the Fenian raids, would not only be of no assistance with reference to the 
Treaty, but might lead to some complications. It is not improbable that differences of 
opinion would arise in the discussion of the details of those claims between the two 
Governments, which might lead to mutual dissatisfaction. Again such a solution of the 
question, would necessitate a discussion in the Imperial Parliament, in the course of which 
opinions might be expressed by members, which might irritate the people of Canada and 
might moreover encourage the Fenian leaders in the United States, who have not ceased 
their agitation. : 

There is in the opinion of ihe Committee of Council a mode by which their hands 
might be so materially strengthened that they would be enabled not only to abandon all 
claims on account of the Fenian raids, but likewise to propose with a fair prospect of 
success, the measures necessary to give effect to those clauses in the Treaty of Washing- 
ton, which require the concurrence of the Dominion Parliament. That mode is by an 
Imperial Guarantee to a portion of the loan which it will be necessary for Canada to 
raise in order to procure the construction of certain important public works, which will 
be highly beneficial to the United Kingdom as well as to Canada. It is not pretended that 
the construction of these works is contingent on an Imperial guarantee. The credit of 
Canada has never stood so high in the money market as at the present time, its 5 per 
cent. securities being at a premium. But there is no doubt that with the Imperial 
Guarantee, a considerable saving of interest could be effected. 

The Committee of Council feel assured that Her Majesty’s Government will recog- 
nize the scrupulous good faith which has invariably been observed by Canada under 
Governments of various shades of politics. Her Majesty’s Government are aware that 
one of the conditions on which British Columbia joined the Confederation, was that Canada, 
should procure the construction of an Interoceanic Railroad. In order to procure the con- 
struction of this gigantic work, a cash subsidy will have to be granted to the Company 
undertaking it, to the extent in all probability of five millions sterling. This Railroad 
will open up for settlement the vast prairies of the North-West, which will sustain an 
enormous population, According to the most reliable statistics, the immigration from 
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the United Kingdom to Canada, is in about the proportion of one to six to that from 
the United Kindom to the United States, the population the United States being more 
than ten times against that of Canada. On the other hand, tbe imports into Canada of 
staple articles of British manufacture, such as cottons, woollens, and iron and hardware, 
are about three times as large in proportion to population as those into the United 
States. It is therefore clearly the interest of the United Kindom that the British North 
West Territories should be opened for settlement as speedily as possible, and to efiect 
this object, the Canadian Pacific Railroad is indispensably necessary. That Railroad, it 
may be added, would in all probability be found the most eligible mode of conveying a 
portion of Her Majesty’s mails to the Hast. 

The time has arrived when the enlargement and extension of the Canadian Canals, 
so earnestly desired by the United States, as appears by the protocols attached to the 
Treaty of Washington, can no longer be postponed. 

The required works must be constructed by the Government, and will cost about 
three millions sterling, the aggregate for the Railroad and Canals being eight millions, 
The revenues of Canada are in a most satisfactory condition, and fully able to bear the 
increased charge which will be gradually thrown upon them. The taxes are much less 
than in the adjoining republic, and are cheerfully borne by the people. 

The Committee of Council are of opinion that Her Majesty’s Government might 
fairly be urged to propose to Parliament a guarantee for a Canadian loan, not to exceed 
four millions sterling, on the condition that such guaranteed loan should be raised at the 
same time, and in equal proportion with a Canadian unguaranteed lcan for the same 
objects. The Committee of Council do not believe that any better mode can be suggested 
by which they would be enabled to surmount the difficulties in the way of their obtaining 
the consent of the Canadian Parliament to the measures necessary to give effect to the 
Treaty of Washington, than that which they have felt it their duty to recommend. ‘The 
Committee of Council trust, that should other difficulties be removed, Her Majesty’s 
Government will enable them to assure the Canadian Parliament, that any recommenda- 
tion made to Canada to terminate the articles of the Treaty of Washington, numbered 18 
to 25 inclusive, and likewise Article 30, in conformity with Article 33, would be acted on. 

| Certified, i 
Wu. H. Les, 
Clerk Privy Council, 
Canada, 


The Secretary of State for the Colonies to the Governor-General, 


(Copy-—Canada—No. 58.) 
Dowwnine Street, 18th March, 1872. 


‘My Lorv,—Her Majesty’s Government have given their most careful attention to 
the report of the Committee of the Canadian Privy Council enclosed in your Lordship’s 
despatch No. 13, of January 22. 

The Committee state that, while adhering to their opinion as to the Fishery Articles 
of the Treaty of Washington, they are yet most anxious to meet the views of Her 
Majesty’s Government, and to be placed in a position to propose the necessary legislative 
measures. They maintain that Canada has a just claim for compensation for expenses 
incurred in consequence of the Fenian raids, but they are of opinion that the adoption of 
the principle of a money payment in satisfaction of those expenses would be of no 
assistance with reference to the Treaty, and would be open to objection on other grounds. 
They therefore suggest another mode of settlement by which in their opinion their lands 
might be so materially strengthened that they would be enabled, not only to abandon all 
claims on account of Fenian raids, but likewise to propose to the Dominion Parliament — 
with a fair prospect of success the measures necessary to give effect to the Treaty. 
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Their suggestion is, that Her Majesty’s Government should propose to Parliament 
a guarantee for a Canadian Loan, not exceeding four millions sterling, being half the 
amount (£8,006,000) which it is intended to raise for the purpose of constructing the 
railroad tnrough British territory to the Pacific, and of enlarging and extending the 
Canadian Canals. 

Her Majesty’s Government have considered this suggestion with an earnest desire 
tq remove the difficulties which are felt by the Canadian Government, and I have now 
to convey to you the conclusions at which they have arrived. 

They are of opinion that the most convenient course will be that it should be pro- 
vided in the Acts to be passed by the Dominion Parliament to give*effect to the Treaty 
that such acts should only come into force upon the issue of a Proclamation by the 
Governor General in Council bringing them into operation. On their part Her Majesty’s 
Government will engage that when the Treaty shall have taken effect by the issue of 
such proclamation they will propose to Parliament to guarantee a Canadian Loan of 
£2,500,000, such loan to be applied to the purposes indicated by the Council, namely, the 
construction of the railroad through British Territory from Canada to the Pacific, and 
the improvement and enlargement of the Canadian lands, and to be raised at the same 
time and in equal proportion with the Canadian unguaranteed loan for the same objects, 
on the understanding that Canada abandon all claims on this country on account of the 
Fenian raids. 

As regards the request of the Privy Council that Her Majesty’s Government will 
enable them to assure the Dominion Parliament that any recommendation made by 
Canada to terminate the articles of the Treaty numbered 18 to 25 inclusive,. and 
likewise article 30 in conformity with article 33 would be acted on, I may observe that 
no such assurance was asked or given in the case of the Reciprocity Treaty, but Her 
Majesty’s Government recognize that it is not unreasonable that Canada should desire 
some assurance on this point, and they have therefore no hesitation in declaring that the 
greatest deference would be paid to the expression of the wishes of the Dominion 
signified by Addresses from both Houses of the Dominion Parliament, and that those 
wishes would certainly be attended to ; subject of course to the necessary reservation of 
Her Majesty’s discretion to take into gonsideration in the interest of the whole empire 
the state of her relations with foreign powers at the particular juncture. 

I have already conveyed to your Lordship by telegraph the substance of this 
despatch. 

I have, &e., 
Signed, KIMBERLEY. 
Governor General, 
The Rt.-Honble. Lorp Lisear, 
GE C.4B "Ge CliMoG., ie; dc.5 ce 


(Copy—No. 95.) 
, CANADA, 
GOVERNMENT Hovss, 
Orrawa, April 15, 1872. 

My Lorp,—With reference to Your Lordship’s despatch, No. 58, of March 18th, 
1872, I have now the honor to forward herewith a copy of a Minute of 
the Privy Council of the Dominion !from which Your Lordship will 
perceive that the Ministers announce their intention of proposing to the Canadian Par- 
liament the measures necessary to give effect to those clauses of the Treaty of Washington 
which relate to Canada. 


15th April, 1872. 


I have, &e., 
(Signed,) LLISGAR, 
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Copy of a Report of a Committee of the Honorable the Privy Council, approved by His 
Kxcellency the Governor General on the 15th day of April, 1872. 


The Committee of the Privy Council have had under their consideration the Earl of 
Kimberley’s despatch to Your Excellency, dated the 18th ult., communicating the views 
of Her Majesty’s Imperial Government on the proposition submitted in the report of the 
Privy Council transmitted in Your Excellency’s despatch of 22nd January last. 

From the despatch it appears that Her Maj esty’s Government are of opinion that the 
most convenient course will be that it should be provided in the Acts to be passed by the 
Dominion Parliament to give effect to the Treaty that such Acts should only come into 
force upon the issue of a Proclamation by the Governor General in Council bringing 
them into operation ; that on their part Her Majesty’s Government will engage that 
when the Treaty shall have taken effect by the issue of such Proclamation, they will 
propose to Parliament to guarantee a Canadian loan of £2,500,000, such loan to be 
applied to the purposes indicated by the Council, namely, the construction of the railroad 
through British Territory from Canada to the Pacific, and the improvement and enlarge- 
ment of the Canadian Canals, and to be raised at the same time and in equal proportions 
with the Canadian unguaranteed Loan for the same objeets, on the understanding that 
Canada abandon all claims on England on account of the Fenian Raids. 

The Earl of Kimberley further observes that Her Majesty's Government will enable 
the Canadian Government to assure the Dominion Parliament that any recommenda- 
tion made by Canada to terminate the Articles of the Treaty nnmbered XVIII to 
XXV inclusive, and likewise Article XXX in conformity with Article XX XIII, 
will be aeted on, that they have no hesitation in declaring that the greatest deference 
would be paid to the expression of the wishes of the Dominion signified by Addresses 
from both Houses of the Dominion Parliament. and that those wishes would certainly be 
attended to, subject of course to the necessary reservation of Her Majesty’s discretion 
to take into consideration in the interests of the whole Empire the state of her relations 
with foreign powers at the particular juncture. . 

The Committee of the Privy Council feel that although Her Majesty’s Govern- 
ment have been unable to accede to their proposition in full, it is nevertheless their 
duty, in*the interests both of Canada and the Empire at large, to accept the modified 
proposition of the Harl of Kimberley, and they will accordingly be prepared to propose 
to the Canadian Parliament, the measures necessary to give effect to those clauses of the 
Treaty relative to Canada. 


Certified, Wma. H. Lee. 
Clerk Privy Council, Canada. 
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REVIEW 


PRESIDENT GRANT'S RECENT MESSAGE 


TO THE 


Ne TE Diy Sek Ag be CONGR ES S, 


RELATIVE TO THE 


CANADIAN FISHERIES AND THE NAVIGATION OF THE 
ST. LAWRENCE RIVER. | 


That portion of the last Message of the President of the United States, to 
the Senate and House of Representatives, which animadverts on- the conduct of 
the Canadian Government, with regard to the protection of the British. Fisheries 
and the navigation of River St. Lawrence, has been severely criticised by all the 
leading organs of public opinion in Canada... That fact alone ought to convince 
the citizens of the United States that the action of Canada cannot have been so 
indefensible asthe President has represented it to be. While perfect unanimity 
prevails in Canada regarding the question in controversy with the United States 
it is gratifying to find that many influential American journals are indisposed to 
concur either in the policy of non-intercourse which has been threatened by the 
President, or admit the existence of the wrong to which he refers. 


It may be hoped that a dispassionate review of the points in dispute between 
Great Britain and the United States, with regard to the interpretation of the 
Treaty of 1818, will strengthen the hands of those who desire their amicable 
solution, and the continuance and extension of these friendly relations which 
have hitherto existed between the people of the United States and Canada. 

A 


2 


It ig not to be supposed that any considerable number of people in the 
United States would demand the abrogation of a solemn Treaty which was the 
result of protracted negotiations, during which both nations conceded extreme 
pretensions for the sake of peace ; much less can we believe that Treaty rights 
would be disregarded, such as would clearly be the case © the measures of non- 
intercourse, indicated in the Message, were carried out. 


If the measures, to which we have referred, are aimed at as a means of 
retaliation upon Canadians for either real or fanciful wrongs, it becomes doubly 
~ the duty of all dispassionate and right-thinking men, of all real lovers of their 
country, whether on this side of the border or the other, to examine the grounds 
upon which such grievances are supposed to exist ; and if such do exist, then to 
adopt such peaceful means as will secure their removal. It may be safely 
affirmed that neither the Imperial nor the Dominion Government desire to 
strain the Treaty beyond the plain and obvious meaning of its text. If its 
language should be deemed ambiguous, or susceptible of more than one interpre- 
tation, then the obvious mode of solving the difhculty is by arbitration, and not 
by hostile threats or retaliatory legislation, which, if realized, cannot be otherwise 


than injurious to both peoples. 


There are, unfortunately, individuals in the United States who do not 


hesitate to recommend the adoption of a menacing attitude towards Great 


Britain. We have no apprehension that their counsels will prevail, but it is 
quite probable, that acting on imaginary grievances—on premises which have 
no foundation in fact—or referring to imaginary wrongs on the part of Canadians 
towards their fishermen by the raising of an anti-British cry, that the people 
of the United States may endeavour to bring pressure to bear on Canada by a so- 
called retaliatory policy, which, most assuredly, will injure its own citizens even 
more than the Canadians. 


In the message referred to there are many subjects dealt with which possess 
but little interest for our people. Itmeed concern us but little as to what may 
be the opinions of President Grant about the Franco-Prussian war—the recog- 
nition of the French Republic—the negotiations with Spain, or the action of 
the Cuban insurgents,—but, while referring to these and other subjects of general 
importance, he reiterates the celebrated “Munro doctrine,’ with which former 
Presidential messages and the sentiments of many American statesmen have 
made us familiar, and states that, “The time is most probably not far distant 
“when, in the natural course of events, the European political connection with 
“this continent will cease,’ and advises that the policy of the United States 
should be shaped so as to accord with that eoveted event. Such a contingency, 
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doubtless, has inspired the policy of the United States in their treatment of the 
Alabama claims, and we cannot find in the President’s statements any evidence 
of “sincerity” when he expresses his desire for a settlement of that question 
“ consistent with the honor and dignity of both nations.” We would, however, 
refer to that portion of this extraordinary document which still more immediately 
affects ourselves. 


The President states, “That the course pursued by the Canadian authorities 
“towards the fishermen of the United States, during the past season, has not 
“been marked by a friendly feeling.” He refers to the rights that United States 
citizens have in common with British subjects under the Treaty of 1818,— 
and also to those in the waters not included in the limits named in the 
Convention within three miles of the coast. 


He also states, “ That it has been the custom for many years, to give 
“intending fishermen of the United States a reasonable warning of their 
“violation of the technical rights of Great Britain.” He further adds, “That 
“the Imperial Government is understood to have delegated the whole, or a share 
“of its jurisdiction or control of its imshore fisheries to the Colonial authority 
“known as the Dominion of Canada, and that this semi-independent, but 
“irresponsible agent has exercised its delegated powers in an unfriendly way ; 
“vessels have been seized without notice or warning, in violation of the custom 
“ previously prevailing, and have been taken into the Colonial Ports, their 
“voyages broken up, and the vessels condemned.” He further states, “That 
“there is reason to believe, that this unfriendly and vexatious treatment was 
“designed to bear harshly upon the hardy fishermen of the United States, with 
“a view td political effect upon this Government.” “That the Statutes of the 
“Dominion of Canada, assume a still broader and more untenable jurisdiction 
“over the vessels of the United States,” by preventing them from “hovering 
“ within three marine miles of the coasts, bays, creeks, or harbours of Canada,” 
and by inflicting a penalty, if, on examination of masters, true answers are not 
given, or if such vessel “is found preparing to fish within three marine miles of 
“any of the coasts, bays, creeks, or harbours, without a licence, or after the 
“expiration of the period named in the last license granted to it,” and that they 
provide forfeiture of the vessel. The President intimates, that should the 
authorities of Canada attempt to enforce this Act, it will become his duty. to 
take such steps as may be necessary to protect the rights of the citizens of the 


United States. 


He further alleges that :—“It has been claimed by Her Majesty’s Officers 
«that the fishing vessels of the United States have no right to enter the open . 


4 


“ports of the British Possessions in North America, except for the purposes 
“of shelter and repairing damages, of purchasing wood, and obtaining water ; 
“that they have no right to enter at the British Custom Houses, or to trade, 
“except for the purchase of wood and water, and that they must depart after 
“twenty-four hours’ notice to leave.” 


He further states that:—“So far as the claim is founded on alleged 
“construction of the Convention of 1818, it cannot be acquiesced in by the 
«United States ;’ and that “It is hoped that it will not be insisted upon by 
“ Her Majesty’s Government.” He maintains that that principle was contended 
for at the conferences preceding the Convention of 1818, by the British 
Commissioners, and, on its rejection by the American Commissioners, was 
abandoned by the British; and that Article I, as it stands in the Convention, 
was substituted. 


He further observes that, “ If this claim is founded on Provincial or Colonial 
“Statutes, and not upon the Convention, this Government cannot but regard 
“them as unfriendly, and in contravention of the spirit if not the letter of the 
“Treaty, for the faithful execution of which the Imperial Government is alone 
“ responsible.” 


Such are the statements of President Grant; and if he believes that he has 
truly stated the case, in relation to the fisheries, then he is much mistaken 
Now what are the facts? To ascertain them, we must go back to a period 
anterior to the Treaty of 1783, when as British subjects, the inhabitants 
of the old American Colonies, after Canada and Nova Scotia were wrested from 
the Kingdom of France, enjoyed, with the inhabitants of the other British 
Colonies, a common use of the fisheries along the whole North American Atlantic. 
Coast, with certain exceptions on the coast of Labrador and a portion of the Gulf 
of St. Lawrence, and the coast of what is now known as New Brunswick. 


In the discussions and negociations which preceded the peace of 1788, an effort 
was made by the American Commissioners to claim a right to the fisheries on 
the coasts on which they had prosecuted them while still British subjects. They 
claimed that, at the time they were British subjects, they had 
assisted to wrest Nova Scotia and Cape Breton from France, and that, by right 
of conquest, they should participate and enjoy, in common with British subjects, 
the privileges of these fisheries. The British Commissioners, on the other hand, 
contended that the conquest was achieved by Great Britain, and that though 
the subjects of Her Majesty in the old Colonies had aided as they were bound, as 
part of the Empire, to do, in securing victory to the British arms, that the 
~ acquisition of Nova Scotia and the other Territories wrested from France, with 
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all their privileges and the fisheries in the vicinity of their coasts, inured to the 
benefit of the Empire, and that the old Colonies in seceding (though entitled to 
the fisheries off their own coasts, as a territorial incident of their country), 
ceased to have a right in fisheries off the coasts of Provinces which remained 
loyal to the Empire, and which incident inured to the benefit of British 
subjects alone. The American commissioners felt it to be of vital interest to 
their young nation to obtain some recognized status on these fishing grounds, 
and, by perseverence and persistence, succeeded, through the tendency of British 
Statesmen to give way for peace sake, in securing the third Article in the Treaty 
of 1783, which is as follows :— 


‘“ Art. 111.—It is agreed, that the people of the United States shall continue to 
“ enjoy unmolested the right to take fish of every kind on the Grand Bank and on all 
“ the other banks of Newfoundland: also in the Gulf of St. Lawrence, and at all other 
‘‘ places in the sea, where the inhabitants of both countries used at any time heretofore to 
“ fish, And also that the inhabitants of the United States shall have liberty to take fish 
‘© of every kind on such part of the coast of Newfoundland, as British fishermen shall use 
‘¢ (but not to dry or cure the same on that Island) and also on the coasts, bays, and creeks 
“ of all other of His Britannic Majesty’s dominions in America; and that the American 
‘¢ fishermen shall have liberty to dry and cure fish in any of the unsettled bays, harbors, 
‘and creeks of Nova Scotia, Magdalen Islands, and Labrador, so long as the same soe 
“remain unsettled ; but so soon as the same, or either of them, shall be settled, it shall 
“‘ not be lawful for the said fishermen to dry or cure fish at such settlement, without a 
‘‘ previous agreement for that purpose with the inhabitants, proprietors, or possessors of 
“ the ground.” 


In the text of this article we have two principles clearly laid down—the 
continuing and concurrent right, by which it was agreed that the people of the 
United States should continue to enjoy certain fisheries, and also, the liberty of 
a transitory character, which, under certain circumstances, was conceded to them ; 
in the one case their continuing right was admitted to take fish at “sea,” erSls 
in the other, a liberty of a limited character was given in certain territorial 


possessions of His Britannic Majesty in America. 


Each pater, by the Treaty of 1788, had certain clear and distinct rights of 
fishirg at sea, and which were recognized and admitted by the other as founded 
upon the law of nations, while in and around the eoasts of each nation, with 
certain exceptions named in the Treaty, the exclusive right and jurisdiction over 
three miles from the coast was conceded, as aright existing by the law of nations, 
and attaching territorially to each country. 


J 


The war of 1812 suspended and abrogated the Treaty of 1783. It became 
inconsistent with the existence of hostilities that concurrent privileges should be 
exercised in. relation to the fisheries, and the Americans practically relinquished 
a liberty which a state of war prevented them from enjoying. Thus matters 
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continued until peace was proclaimed, and efforts were made at the making of 
the Treaty of Ghent to establish what were henceforth to be the rights which 
~ each nation was entitled to enjoy. 


During the negociations preceding that Treaty many difficulties arose——the 
_ American Plenipotentiaries claimed all the rights which they enjoyed previous 
to the declaration of Independence. While the British Ministers asserted that 
as the extensive rights claimed by the Americans depended solely on the Treaty 
of 1783, and that the war of 1812 had put an end to that Treaty, just as the 
right of British subjects to navigate the Mississippi from its mouth to its source 
was by that Treaty granted to British subjects, and was terminated by the war, 
so also with the fisheries clause, and that both subjects were open to be con- 
sidered and dealt with—the British, while conceding the right of fishing, to which 
they considered Americans entitled, refused to renew the liberties which they 
conceded to them in the Treaty of 1783. They were willing to accept, as a 
partial equivalent for certain fishing privileges, the free navigation of the 
Mississippi, but this offer was declined by the Americans, and the latter refused 
to renew the Mississippi clause, except upon concessions of fishery privileges as 
an equivalent, which the British. Commissioners would not consent to. The 
Americart Commissioners subsequently declined to renew the clause of the Treaty 
of 1783, which would have given the free navigation of the Mississippi to British 
subjects, and the result was that the fisheries were omitted from the Treaty, as 
they were also f:om an arrangement of trade and commerce subsequently made 
between Commissioners of the two nations, signed at London in 1815. 


It may be here stated, that Mr. Russell, one of the American Commissioners, 
differed with his colleagues in reference to the fisheries, and practically, upon 
that important point, sustained the view taken by the British Commissioners. 
See Senate State Papers. 


The Treaty of Peace having been thus settled, without the Commissioners _ 


of the two countries having been able to arrange conditions in relation to the 
jicheries, and as the war abrogated the Treaty of 1783, which gave certain privi- 
leges to Americans, the rights of the two countries in relation to these 
fisheries, as laid down in the law of nations, hereafter quoted, may be briefly 
stated thus—that each nation possessed those rights which, from their geographical 
position, the law of nations accorded under such circumstances. Thus, it may be 
stated, that each nation possessed a common right of fishing at sea; next, that, 
as attaching territorially to them the Americans possessed or were entitled to 
claim all the fisheries within three miles of their coasts, bays, and creeks, from 
the eastern boundary of what is now the State of Maine to the southern boundary 
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of their States ; and they would have resisted any claim which Great Britain 
might have put forward to participation therein; but the British were equally 
entitled to claim the same exclusive right to the fisheries within three miles of 
the coasts, bays, and creeks of her remaining possessions, from the eastern 
boundary of Maine, along the shore of her territory, and the islands adjacent 
thereto, and extending northerly to Labrador, and to the most northerly extent 
of her possessions. Such, under ordinary interpretation, would be the rights of 
each. ‘The American Commissioners professed to claim that the Treaty of 1783 
was not to be governed by the ordinarg law of nations, and that a state of war 
did not abrogate its provisions, but, as this claim could not be supported by 
authority or precedent, and was diametrically opposed to the law and customs 
which governed civilized nations, as well as reason, practice, and common 
sense, the British Commissioners refused» to recognize any such assump- 


tion. Thus the matter stood at the commencement of the fishery season 
of 1815. | 


The Americans hoped that by a bold assertion of right, and acting up to it 
in practice, and counting upon the forbearance of British statesmen, and their 
reluctance to resort to extreme measures, that their fishermen would be permitted 
to continue to enjoy the same privileges as before the war. This the British 
Government were firm in resisting. See the Earl of Bathurst's despatch, under 
date 17th June, 1815, marked A in the appendix annexed. This forced the 
consideration of the subject upon the United States, and the Honorable John 
Quincy Adams, American Minister at the Court of St. James, addressed an able 
letter on the 15th October, 1815, to Her Majesty’s Government, which was the 
foundation of new negotiations, which, after three years, resulted in the Treaty 
of 1818. In this letter, Mr. Adams very ably stated the case of the United 
States—he contended for the original right of his countrymen, to both the rights 
as well as the “liberties” that were conceded by the Treaty of 1783—he held 
that their claim rested on the original discovery, as well as from participation in 
the conquest from the French—he further held that the war of 1812 did not 
abrogate the Treaty of 1783; but, while claiming these fisheries as a matter of 
right, he appealed also to the “benevolence” and “hwmanity” of the British 
nation to allow the recognition of those “ liberties” which were contained in the 
previous Treaty, and concluded his very able paper, by saying: “In repeating 
“ with earnestness all these suggestions, it is with the hope that from some or all 
“of them His Majesty’s Government will conclude the justice and expediency 
“ of leaving the North American Fisheries in the state in which they have here- 
“ tofore constantly existed, and the fishermen of the United States unmolested 
“ in their ‘ liberties.’ ” 


8 ; 
To this Earl Bathurst replied, on the 30th of the same month, on behalf of . 
His Majesty’s Government, and he informed Mr. Adams, in speaking of the 
claims which he had set up, “That a pretension of the kind was certainly inti- 
“ mated on a former occasion, but in a manner so obscure that His Majesty’s: 
“ Government were not enabled even to conjecture the grounds upon which it ~ 
“ could be supported.” 


He further informs Mr. Adams, that— 


“ His Majesty’s Government have not failed to give to the arguments a 
“ candid and deliberate consideration, and although they are compelled to resist 
« the claim of the United States when thus brought forward as a question of 
“«<aight, they feel every disposition to afford to the citizens of those States all 
“ the liberties and privileges connected with the fisheries which can consist with 
“ the just rights and interests of Great Britain, and secure His Majesty's subjects 
“ from those undue molestations in their fishery which they formerly experienced 
“ from the citizens of the United States.” He further observed, “The Minister 
“ of the United States appears to be well aware that Great Britain has always 
“ considered the liberty formerly enjoyed by the United States of fishing within 
« British limits, and using British territory, as derived from the 3rd article of the 
“Treaty of 1783, and from that alone, and that the claim of an independent. 
« State to occupy and use at its discretion any portion of the territory of another, 
“ without compensation or corresponding indulgence, cannot rest on any other 
“ than conventional stipulations.” 


Earl Bathurst answered the different points in Mr. Adams’ despatch most 
ably, and at considerable length. He showed that the “liberties,” as distinct 
from “ rights,” which Americans urged, were wholly derivable from the Treaty, 
and refuted the position assumed by Mr. Adams, that the 3rd article of the 
Treaty was still in force, but intimated a disposition to “concede a modified 
“renewal of the liberties in question,” not as a matter of right, but from a concili- 
atory desire on the part of His Majesty's Government to meet the wishes of the 
United States. We have thought it desirable to insert in the appendix marked 
H this very able paper, in which Earl Bathurst so fully and ably refutes the 
positions assumed by the United States through Mr. Adams, and so clearly 
maintains the absolute right a; claimed by His Majesty’s Government. 


The British Cabinet, following up the friendly intimation which they had 
given Mr. Adams, proposed to Mr, Munro, the then American Secretary of State, 
through Mr. Bagot, the British Minister at Washington, a district of shore on the 
Labrador Coast, from Mount Joly to the Bay of Esquimaux, near the Straits of 
Belle Isle. This Mr. Munro thought insufficient for the purposes of shelter and 
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of drying and curing their fish. Mr. Bagot then offered a portion of the southern 
coast of Newfoundland, from Cape Ray eastward, to the Rameau Islands, which 
Mr. Munro also declined as inadequate to the wants, and he, subsequently, in 
December, 1816, offered the use to American fishermen, in coramon with the 
British, of both the districts previously named. This proposition the American 
Government neither accepted nor rejected, but proposed to postpone the decision 
to enable them to get further information as to its suitableness. In the month 
of June, 1817, twenty American vessels were seized at Ragged Island in 
Nova Scotia, and this again forced the immediate consideration of the subject 
upon the notice of the American Government, and on the 28thof J uly, 1818, 
instructions were given by Mr. Adams, the then Secretary of State of the United 
States, to Messrs. Rush and Gallatin, which resulted in the following October in 
obtaining the Treaty of 1818, the terms of which have been already stated. 


Determined to maintain the rights of their Colonial subjects, the vessels 
so seized for trespassing upon the fishing limits of British territorial juris- 
diction were prosecuted in the Admiralty Courts of Nova Scotia; and 
while these courts held that they were illegally in port and violating the Treaty 
the absence of any Imperial or Provincial statute providing the machinery for 
enforcing penalties or confiscation enabled them to escape. This decided action 
on the part of His Britannic Majesty brought matters to an issue, and taught 
American statesmen the folly of their untenable and exacting attitude during 
the discussion of the former peace negotiations, and propositions were subsequently 
made, as above stated, to the British Government, which resulted in the F ishery 
Article of the Convention of 1818: 


“ Art. 1.—Whereas, differences have arisen respecting the liberty claimed by the 
“ United States, for the inhabitants thereof to take, dry, and cure fish on certain coasts, 
“bays, harbors, and creeks of His Britannic Majesty’s dominions in America, it is agreed, 
‘“ between the high Contracting Parties, that the inhabitants of the said United States 
‘shall have, for ever, in common with the subjects of Hig Britannic Majesty, the liberty 
“to take fish of every kind on that part of the southern coast of Newfoundland which 
“extends from Cape Ray to the Rameau Islands, on the western and northern coast of 
“Newfoundland, from the said Cape Ray to the Quirpon Islands, on the shores of the 
‘““ Magdalen Islands, and also on the coasts, bays, harbors, and creeks, from Mount J oly, 
“on the southern coast of Labrador, to and through the Straits of Belleisle, and thence 
“northwardly indefinitely along the coast, without prejudice, however, to any of the 
“exclusive rights of the Hudson’s Bay Company : and that the American fishermen shall 
‘also have liberty, for ever, to dry and cure fish in any of the unsettled bays, harbors and 
“creeks of the southern part of the coast of Newfoundland hereabove described, and of 
~“ the coast of Labrador ; but so soon as the same, or any portion thereof, shall be settled, 
“it shall not be lawful for the said tishermen to dry or cure fish at such portion so settled, 
‘‘ without previous agreement for such purpose with the inhabitants, proprietors, or 
“ possessors of the ground. 
“ And the United States hereby renounce for ever any liberty heretofore enjoyed or 
“ claimed by the inhabitants thereof, to take, dry, or cure fish on or within three marine 
“miles of any of ths coasts, bays, creeks or harbors of His Britannic Majesty’s dominions 
B 
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‘¢in America, not included within the above-mentioned limits ; provided, however, that 
‘ 4he American fishermen shall be admitted to enter such bays or harbors for the purpose 
‘¢ of shelter, and of repairing damages therein, of purchasing wood, and of obtaining water, 
© and for no other purpose whatever. But they shall be unde1 such restrictions as may 
‘be necessary to prevent their taking, drying, or curing fish therein, or in any other 
‘ manner whatever abusing the privileges hereby reserved to them.” 

Here then was the adjustment of the fishery question. The Americans 
were secured by the Treaty in the rights specially mentioned in the first article 
of that Convention, and under the limitations therein contained ; and further, 
they distinctly renounced all privileges they had theretofore exercised or claimed, 
which were not contained in that Treaty. With regard to “fishing in the sea,” 
it left the rights of Americans just as they had existed under the Treaty of 1783, 
though it curtailed their geographical limits for taking fish, while it gave 


new facilities for curing the same. Under the former Treaty they could not 3 


use the shores of Newfoundland, although they might catch and cure fish on the 
coasts, bays and creeks of the Magdalen Islands and the mainland, on condition 
that when settled, the consent of the inhabitants should be obtained for landing 


and curing. By the Treaty of 1818, they could both take and cure fish on the ~ 


coasts of certain parts of Newfoundland, and a limited extent of Labrador, subject 
only to permission for drying and curing when the settlers permitted it on 
inhabited coasts, but the liberty of fishing and curing fish on the coasts, bays, and 
harbors of Nova Scotia, and that part of Labrador south-west of Mount Joly, 
near Natashquan River, and almost opposite to the east end of the Island of 
Anticosti, was altogether withheld. 


But further, by this Treaty the Americans admitted the rightful act of Great 
Britain in withholding so much of the liberty for fishing formerly conceded to 
them as had given rise to “differences,” and the United States voluntarily 
renounced for ever any freedom, before “enjoyed or claimed, ” to take, dry, or 
cure fish ow or within three marine mules of any other portions of the coasts, 
bays, crecks, or harbours of British America. And, further, they stipulated that 
their fishing vessels shall have the privilege of entering such bays or harbours for 
the purpose of “shelter,” and of “repairing damages therein,” of “ purchasing 
wood,’ and “of obtaining water ;” and while stipulating for such privileges they 
distinctly agree that they shall go in “for no other purpose whatever.” “ But 
“thoy shall be under such restrictions as may- be necessary to prevent their 
«“ taking, drying, or curing fish therein, or in any other manner whatever abusing 
«“ the privileges hereby reserved to them.” 


The British Government, on the 14th June, 1819, passed the Imperial Act, 
59 Geo. IIL. cap. 38, in the Appendix annexed marked B, which provided the 
authority of law for enforcing respect to the Treaty within British jurisdiction. 
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-Thus matters stood in 1819. 


American fishermen, following out the policy which has ever characterized 
them, in relation to the British fisheries, at once commenced a practice of 
trespassing upon our limits, and the British Government promptly sent a fleet 
to the fishing grounds to maintain the rights of her people, and American 
fishermen were compelled to respect those rights. 


Trespasses would, however, occur as often as American fishermen thought 
that they could venture with impunity, and between the years 1817 and 1854, 
several United States fishing vessels were seized by Imperial and Colonial 
officers for infractions of the Treaty, and violation of the local Statutes 
regulating the same, which are hereinafter referred to. Many of them were 
condemned. Among the specific offences, for which numerous seizures and 
confiscations took place during this period, American fishing vessels were 
accosted and detained for the following reasons :— 


1. Fishing within the prescribed limits ; 


_ 2, Anchoring or hovering inshore during calm weather without any 
ostensible cause, having aboard ample supplies of wood and water ; 


3. Lying at anchor and remaining inside of the bays to clean and pack fish ; 
4, Purchasing and bartering bait, and preparing to fish ; 

(5. Selling goods and buying supplies ; 

6. Landing and transhipping cargoes of fish. 


Reference may be here made to the Imperial Instructions under which, 
antecedent to the Convention of 1818, American fishing vessels were excluded 
from British bays and harbors in North America, conformable to the Treaty 
of 1783. The following Admiralty order, for the governance of officers command- 
ing vessels engaged in the protection of the fisheries and the prevention of 
illicit trade, signed by Rear-Admiral Milne, bears date the 12th May, 1817, which 
clearly shows the construction of their rights by the British authorities, and 


their active enforcement of such rights :— 


“On your meeting with any foreign vessel, fishing, or at anchor, in any of 
“the harbors or creeks in His Majesty’s North American Provinces, or within our 
“maritime jurisdiction, you will seize and send such vessel so trespassing to 
“ Halifax, for adjudication, unless it should clearly appear that they have beep 
-“obliged to put in there in consequence of distress, acquainting me with the 
“cause of such seizure, atid every other particular, to enable me to give all 
“information to the Lords Commissioners of the Admiralty.” 
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Under this instruction numbers of American fishing vessels were seized, as 
previously stated, in Ragged Island Harbour, on the Sth of June, 1817, where 
they pretended to have sought shelter. The seizures were objected to on behalf 
of the United States Government, on the ground that these vessels entered 
from a lawful and necessary motive; but, on investigation, it was found that, 
as explained by His Majesty’s Government, they were in the habit of occupying, 
and at the time of seizure, actually occupied this harbor without any legitimate 

xeuse. The fishing schooners Vabby and Washington were seized in 1818, 
and condemned for being at anchor in, and hovering near, a settled British 
harbor. The Java, Independence, Magnolia, and Hart, were detained and 
confiscated in 1839, for being in harbor without lawful cause, and cleaning fish 
on deck. In 1840, the fishing vessels Papineau and Mary were seized and 
sold for purchasing bait ashore. 


The right of excluding American fishing vessels from the Provincial ports 
bays, and harbors, except in cases of distress, was thus enforced #just before the 
Convention, and some time after, for similarly resorting to British bays and 
harbors, except for the specified purposes arranged in the Treaty of 1818, to 
purchase wood and obtain water, and for shelter and repairs. This right was 
formally and continuously asserted throughout the intervening period to 1852, 
when the distinct offence of trading for supplies and transhipping fish cargoes 
became the subject of specific instructions. The Provincial officers in command 
of the Fisheries Protection Service were instructed by the Government of Nova 
Scotia, that United States fishing vessels, could not legally land freight, or 
frequent such ports and harbors for any purposes whatever not described in the 
Treaty. The following official direction, dated at Halifax, the 28th of August, 
1852, is signed by the then Provincial Secretary, the Honorable Joseph Howe: 


| “No American fishing vessels are entitled to commercial privileges in 
/ “Provincial ports, but are subject to forfeiture if found engaged in traffic. The 
' “Colonial Collectors have no authority to permit freight to be landed from such 
| “vessels, which, under the Convention, can only enter our ports for the purposes 
| “specified therein, and for no other.” 


The question arose on the practice of taking on board artieles neeessary to 
fishing operations—landing fish for transhipment*-and refitting in ports and 
harbors at various places around the coast of Nova Scotia. 


During the same year, Vice-Admiral Seymour applied to the Admiralty for 
special instructions as to the powers of naval officers to seize or interfere with 
United States fishing vessels resorting to ports or harbors for other than the 
purposes defined in the Convention. The matter wag referred to the Law 
Advisers of the Crown, They pronounced the opinion that these officers were 


— . . 
ee ue : " 
Se ee ee ey ee ee ae ae ee a 


- al 
13 


empowered, under their instructions, to “seize” American fishing vessels only for 
the offence of fishing within the prescribed limits; but the vessels might be 
warned off, and compelled to depart, and could be seized by such officers or 
others, if so authorized by Order in Council,—the penalties or mode of pro- 
cedure depending upon the local laws and regulations of each Colony. The 
legal opinion recited, adds that “independently of the express provisions of the 
statute,” vessels infringing these laws, by resorting to ports or harbors for other 
than the purposes specified by the Treaty, might be warned and compelled to 
depart by whatever force is reasonably neces:ary by persons authorized by the 
Colonial Governors, or the British Admiral; and the American Government tacitly 
assented to this construction of the Treaty. 


The Imperial and Colonial Statutes now in force, provide for regulations in 
pursuance of the Treaty to enforce the terms of the Convention ; and instructions 
to Commanders of Marine Police Vessels, approved by Orders in Council, are such 
existing “ Regulations” provided for by the Statutes as are deemed “ necessary to 
prevent” foreign fishermen from abusing “in any other manner whatever” 
the privileges reserved to them by the Convention. 


The foregoing references should suffice to establish that the restriction in 
question, and the construction of the Treaty of which the President is now com- 
plaining, is one justified by thirty-five years practice, up to the Treaty of 
Reciprocity. 


In 1841 the Legislature of Nova Scotia submitted certain questions to the 
Law Officers of the Crown, in England, in connection with this question, as 
appears by Appendix C annexed, and received in reply the opinion of the legal 
advisers of Her Majesty, given in Appendix D annexed. The perusal of which 
appendices will explain in detail the substance thereof, and the conclusions which 
_ were arrived at. 


Thus matters stood in 1841, up to which period the British construction of 
the Treaty of 1818, including their view of the headland lines, was enforced and 
acquiesced in, though reluctantly, by Americans. 


It may be well here to state summarily what were the relative claims and 
rights of each party, as enforced by Her Majesty’s Government. 
They may be stated as :— 


1st. Concurrent liberty of fishing within certain specified limits between 
the subjects of Her Majesty and those of the United States, subject to certain 
specified reservations, stated in the Treaty. 
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2nd. The privilege to American subjects to land, dry, and cure fish in 


certain districts named in the Treaty, also subject to certain qualifications, and 
to visit bays and harbours for the four objects-named in such Treaty, viz -—For 
shelter, repairing damages, purchasing wood, and obtaining water. 


3rd. Limits reserved exclusively to subjects of Her Majesty, and comprised 
within bounds of a marine league from the coasts, bays, harbors, and creeks—the 
line of exclusion and measurement on the three classes of indents last above 
mentioned being defined by straight lines drawn across from headland to 
headland. Such exclusive limits comprising all the shores on the British North 
American possessions, to which Americans were not given a concurrent right by 


the Treaty. 


Americans renouncing all claims or pretensions that they had ever had 
except to those common privileges named in clause Ist. It may be stated that, 
upon the construction of Nos. land 2, no differences of opinion exist. 


Regarding the interpretation of No. 3, the American Government advances — 


peculiar claims,—the most important of which is the basis of measurement on 
the mouths of bays, creeks, and harbors, and the general line of exclusion on our 
coasts. This line of demarcation between exclusive and common water, the 
United States contend—as in the tracing of the general coast line three marine 
should at all bays continue to describe the outline of the 


miles from land 
shores of those indents as if they were sinuosities of the coast, and they deny 
the correctness of the principle of measuring from three miles outside headland 
to headland as claimed and enforced by the British without remonstrance up to 
about the period of 1841, and acted on up to the period of the Reciprocity 
Treaty. 


These are in brief the main points involved in the dispute known as “The 
Fishery Question,” and the raising of these points by the Americans, dates only 
from 1841, and after upwards of 23 years acquiescence in, the British con- 
struction of the Convention. Other minor differences, more or less tributary to 
this, have entered into the discussion, but this substantially included the only 
disputable. ground of the controversy, prior to the present season, when, as 
appears by the President’s message, fresh claims are set up with regard to their 
fishermen’s rights of entering British Ports for trading purposes. 


The argument of Great Britain on the main points is twofold :— 3: 


1st. That the accepted definition of bays, harbors and creeks, is that estab- 
lished by International Law throughout the civilized world, which distinctly 
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adopts a headland line, irrespective of the configuration of any part of the coast 
or the formation or extent of its indentations. 


2nd. That the territorial and maritime jurisdiction of all nations, and 
particularly of the United States, is so clearly laid down as not to admit of any 
exceptional application, such as that claimed in connection with these fishing 
‘privileges im British America, in derogation of national rights. 


8rd. That by the Treaty of 1818, Americans agreed not only no? to 
fish within three miles of the coast, but further, they agreed not to fish within 
three miles of bays, creeks or harbors,—.e., three miles outside a line drawn from 
the headlands which form the entrance of a bay, creek, or harbor. 


_ The legal authorities on this view are cited at length in a special Report 
by Mr. Whitcher, of the Marine and Fisheries Department, published in 1868, in 
‘reference to the Fisheries. Moreover, Great Britain maintains that in 
the Article of the Convention of 1818, Americans. expressly relinquished the 
liberty, before “ENJOYED” or “CLAIMED,” to pursue their calling anywhere else 
within British jurisdiction than in the limits described wn the Treaty. The 
text thereof being as follows :— 


“ And the United States hereby renounce for ever any liberty heretofore en- 
“joyed or claimed by the inhabitants thereof, to take, dry, or cure fish on or within 
“three marine miles of any of the coasts, bays, creeks, or harbors of His Britannic 
“Majesty's dominions in America, not included within the above mentioned 
“limits,” thus adding by their own voluntary declaration—if that were necessary 
—to the legal definition of exclusive fishing ; besides solemnly withdrawing ail 
pretensions of the kind theretofore advanced. 


The Americans, shortly before the making of the Reciprocity Treaty-, claimed 
an exceptional application of the Law of Nations, as regards bodies of water, 
such as the Bays of Fundy and Chaleurs, and other indents along the sea-coast of 
the British North American Colonies, in which the United States fishermen were 
formerly wont to pursue and capture the fishes of the sea, or to which they still 
resort to take bait. Yet, while they desired exceptional construction of Treaties, 
and more especially as applied to the Bays of Fundy and Chaleurs, their 
statesmen had to admit that the right of exclusion as claimed by us existed. 
Secretary Webster, 6th July, 1852, writes thus :-— 


“It would appear that, by a strict and rigid construction of this article, 
“fishing vessels of the United States are precluded from entering into the bays 
“or harbors of the British Provinces, except for the purposes of shelter, 
“repairing damages, and obtaining wood and water. A bay, as is usually 
“understood, is an arm. or recess of the sea, entering from the ocean between 
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“capes and headlands, and the term is applied equally to small and large tracts 
“of water thus situated ; it is common to speak of Hudson’s Bay, or the Bay of 
“ Biscay, although they are very large tracts of water.” 

“The British Authorities insist that England has a right to draw a line 
“from headland to headland, and to capture all American fishermen who may 
“follow their pursuits inside of that line. It was undoubtedly an oversight in 
“the Convention of 1818, to make so large a concession to England, since the 
“United States had usually considered that those vast inlets or recesses of the 
“ocean ought to be open to American fishermen as freely as the sea itself, to 
“within three marine miles of the shore.” 


Thus speaks Daniel Webster, an authority which patriotic Americans 
will scarcely dispute, and whose sound judgment compelled him to recognize 
the legal force of the British claims to the ey point then in dispute, viz. :— 
The Headland Line. 


Again, Chancellor Kent, in his able commentaries, lays down, as a rule, that 
Bays, such as Delaware Bay—(resembling in its characteristics and extent the 
Bay of Chaleurs) is wholly within the “territorial jurisdiction” of the United 
States, while the States of New Jersey and Delaware each exercises jurisdiction 
_ to its centre, and for three miles seaward from Capes May and Henlopen. The 
same rule applies to Chesapeake Bay, and the State of Maryland exercises 
jurisdiction over that tract of water, which is moré than double the extent of 
Bay des Chaleurs. The same rule is applied to Massachusetts Bay, with an 
entrance fifty miles wide between Cape Ann and Cape Cod; indeed, the 
principle is appled in the United States universally, and however much 
American statesmen may regret the application of the rule on the bays of this 
Dominion, they cannot with reason deny its strict justice, nor their own renuncia- 
tion of all claim to admission by the Ist article of the Treaty of 1818. Yet, from 
that time, up to 1854, the fishermen of the United States accepted the fact reluc- 
tantly, and frequently infringed within our limits when they thought they could do 
so with impunity. Several vessels were seized during the twenty years preceding 
1854, outside the three mile limit from land, as construed by Americans, but 
within headlands and bays; and thus, by the British construction, violating the 
Treaty—the British Government enforced our Treaty rights, including the 
headland claims, up to 1854, with the exception of the Bay of Fundy, in 
reference to which they made certain exceptions of a temporary character, in 
1845, upon the ground that it was not wholly a British bay, inasmuch as part 
of one side of it was bounded by American territory, and, to that one was an 
exception. 


he question arose thus :—The American schooner “Washington” was seized 
while fishing in the Bay of Fundy, ten miles from land, on the ground that she 
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was fishing within a bay, which, under the terms of the Treaty, as construed by | 
Her Majesty’s Government, was illegal. Mr. Stevenson, the then American 
Minister at London, brought the subject under the notice of Her Majesty’s 
Government, presenting, in an exhaustive manner, the American view of 

the case. The correspondence continued over a lengthe red period. During 

the time, the Earl of Aberdeen, as well as the late Earl of Derby, then Lord 
Stanley, who succeeded him, presented the views which Her Majesty’s 
Government entertained, and, in an able manner, replied to Mr. Stevenson, 
contending for the right to exclude—neither party succeeded in convincing the 
other; but the Earl of Aberdeen, in the usual spirit of conciliation which has ; 
marked the conduct of Her Majesty’s Government on this question, while 
denying the right, consented to leave the question in abeyance, at the same 

time referring the particular case—viz.: The seizure of the “ Washington ”—to 
arbitration ; and the arbitrators decided that the Bay of Fundy, being partially 
bounded by American territory at its mouth, was not, so far as the limits of _ 

that territory formed its bounds, a British bay. For further particulars upon 

this matter see “Sabine’s Report on the Fishery Question,’ and “ American 

State Papers,” 1852 and 1853. 


In July, 1853, when the question arose in reference to the rights of | 
Americans to fish in the Bay of Fundy, Mr. Secretary Marcy called upon Mr, | 
Rush, the then only surviving American Commissioner who took part in making i 
the Treaty, to state what were his intentions at the making of the Treaty, and | 
his views in reference thereto. Mr. Rush’s attention was more especially | 
directed to its application to the Bay of Fundy, being the locality in which | 
the seizure took place which raised the question ; and while stating his opinion 


that Americans had a right to fish in the Bay of Fundy, being, as he terms it, 
an arm of the sea, he uses the following language in speaking of the Fishery 
clause of the Treaty referred to :— 


“They meant no more than that our fishermen, whilst fishing in the waters 
“of the Bay of Fundy, should not go nearer than three miles to any of those 
“small inner bays, creeks, or harbors, which are known to indent the coasts of 
“Nova Scotia and New Brunswick.” 


Tt will thus be perceived that while Mr. Rush coincided in the American 
view with regard to the right to fish in the Bay of Fundy, on the ground that it 
was an “arm of the sea,’ he clearly admits their exclusion from the smaller bays, 
creeks and harbors, and practically disavows the claim of a line three miles from 
the sinuosities of the coast now put forward by Americans, and thus far sustains 
the British construction in all but the larger gul/s or bays, which he claims to 
be “arms of the sea.” See Rush’s occasional productions, p.p. 289, 290, 
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He further shows, in his explanatory letter, written in 1854, that Britain 
enforced her view of the Treaty. He states that, “Great Britain, it.may. be 
“inferred, expected equivalents by yielding anything to us on this. Fishery 
“question—it was the most important and pressing of any then pending. 
“How it ever became a question, and when, I have endeavored to show; 
‘but once raised by Great Britain, she adhered to it to the extent of instructing 
“her ships of war to order our ships away if found on what she claimed 
“ as exclusively her fishing grounds.” 


This testimony, from thehighest American source—the man who negotiated 
the Treaty—goes to show that Britain’s construction of the Treaty was not a 
dormant one, but actively asserted. 


In 1840, Mr. Stevenson, the then American Minister at London, remon- 
strated with Her Majesty's Government, through the late Lord Derby, who was 
then, as Lord Stanley, Secretary of State for Foreign Affairs, against the con- 
struction put upon the Treaty of 1818, but without effect—Lord Stanley 
maintaining the English construction of the Treaty, and, in his despatches to the 
Government of Nova Scotia, announced such decision. In 1848, after such 
announcement, the American schooner Washington was seized in the Bay of 
Fundy, ten miles from shore, for violating the Treaty by fishing in a British 
Bay; and later on, during the same season, the American schooner Argus 
was seized off the coast of Cape Breton, 15 miles from shore, but within the 
headland lines. The Honorable Edward Everett, who had succeeded Mr. 
Stevenson as American Minister, renewed, with the Earl of Aberdeen, the con- 
troversy raised by Mr. Stevenson. The American Commissioners contended 
that the framers of the Treaty, in referring to bays from which their fishermen 
were excluded, never contemplated the Bay offundy, which they claimed was 
an arm of the sea, but that it was the “smaller or wner bays” from which 
alone it was intended that they should be excluded; and this agrees with and 
confirms the then American view of their rights, as stated by Mr. Rush. Mr. 
Stevenson, in-referring to the Bays of Fundy and Chaleur, speaks of them, and 
“other large bays,’ as those from which the British were endeavoring unfairly 
to exclude them, while Mr. Everett, in dealing with the same subject, speaks of 
the Bay of Fundy as “an arm of the sea,’ and not by the Treaty included 
“amongst the coasts, bays, creeks, and harbors forbidden to American 
fishermen,’ clearly admitting the rule as laid down by Mr. Rush, that from the 
smaller class of bays they were excluded, See American State Papers, 1852-3. 
Mr. Sabine, who was employed by the American Government to make out a 
case for them in his very able Report, in speaking of the result of the controversy, 
says— 
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“The declaration of Lord Stanley, in 1842, that our Government practically 
“ acquiesced in the new construction of the Convention, and the capture of the 
“ Washington, in 18438, for an infringement of that construction, and for no other 
“ offence whatever, were all calculated to impress them (Americans) with the 
“ belief that the contest was at an end. Such, I confess, was the inclination of 
“my own mind.” And he speaks of the despatch “which has recently been 
“received at the Department of State from Mr. Everett, our Minister at London, 
“with which he transmits a note from Lord Aberdeen, containing the satisfactory 
“ intelligence that, after a reconsideration of the subject, although the Queen's 
“ Government adhere to the construction of the Convention which they have 
“ always maintained, they have still come to the determination of relaxing 
“from it, so far as to allow American fishermen to pursue their avocations in 
“any part of the Bay of Fundy, provided they do not approach—except in the 
“ cases specified in the Treaty of 1818—within three miles of the entrance of 
“any bay on the coast of Nova Scotia or New Brunswick.” 


Lord Aberdeen thus put the case clearly that he upheld the right of total 
exclusion, but was willing, under the terms named, to relax that right. In his 
reply, Mr. Everett refused to accept what the Earl of Aberdeen conceded as a 
concession, and still claimed it as @ right, while he admitted the exclusion of the 
smaller bays. In reply to Lord Aberdeen’s suggestion that a corresponding 
concession might be gracefully made by the United States to British fishermen 
by admitting their fish in duty free—he gives as a reason against it that the 
British had advantages, inasmuch as they were “able to use the net and the seine 
“to greater advantage wn the small bays and inlets along the coast, from which 
“ the fishermen of the United States, under any construction of the Treaty, are 
“ excluded.’ — See American Senate’ State Papers, 1852-8. 


It will thus be seen that, with the exception of the larger bays such as they 
class as “ arms of the sea,’ the Americans practically admitted the British con- 
struction of the Treaty up to the making of the Reciprocity Treaty. 


Then, as to the practice and the construction put upon the Treaty as well 
by the two contracting parties as by the British Colonies affected thereby, it 
may be here also stated that the Province of Nova Scotia supplemented the 
British squadron by several vessels during the years preceding 1845, and that 
during that time many seizures of American vessels were made, at points 
ranging from near the shore to a distance of upwards of ten miles from land, 
but within the headland three-mile line, on the ground that they were within 
headlands, many of which vessels were condemned and confiscated for such 
violation of our rights. In the American Senate State Documents, published 
in 1842-3, is found the following fact reported by the United States Consul 
at Pictou, viz.:—<The seizures in the course of the year were numerous. 
“The Java, Batiille, Mayflower, Charles, Eliza, Shetland, Hyder Ali, Indepen- 
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" dence, Hart, Ocean, Director, Atlas, Magnolia, Amazon, and Three Brothers 
“were among the number.” 


Thus matters stood when the Reciprocity Treaty of 1854 gave to the 
Americans the use, under certain restrictions, of our bay and inshore fisheries, 
and for which we were supposed to have received compensation by certain trade 
arrangements. This Treaty the United States Government put an end to of 
their own act, professing to believe that it was more to the advantage of the 
Colonies than their own. Doubtless, the Treaty, during its continuance, was 
beneficial to both countries, but it was not in Nova Scotia considered that they 
had received the equivalent in trade for what they correctly designated as 
“their priceless fisheries.” See Minute of Council of that Province of 26th 
April, 1864, as follows :— | 
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“At the same time it is proper that the undersigned should take this 
“ opportunity to express the inimical sentiment pervading this Province, that, im 
“the construction of that Treaty, fair consideration was not given to the 
“interests whose exhaustless fisheries of priceless value were given away 
“without the coasting trade, or the right to register Colonial-built Shipping, 
“having been secured in return to these British-American Provinces.” 


Such view was also participated in by New Brunswick. Yet, under the 
Treaty; an immense trade sprang up between the several Provinces and the 
United States, and promoted the prosperity of both countries during 
its continuance of eleven years. Unfortunately, the lamentable civil war broke 
out in the United States-—the 7 rent difficulty arose with the Alabama compli- 
cations, and Americans ascribed to us sympathy for the South, and determined 
to punish the Colonies as well for England’s sins as for what they were pleased 
to call our own; hence the notice to terminate the Treaty. It ended in March, 
1866, after the year’s notice for which it provided had been given by the 
United States Government. The then Provinces of Canada, Nova Scotia, and 
New Brunswick, with the approval of Her Majesty’s Government, sent Delegates 
to Washington, in October, 1865, to endeavour, if possible, to secure its continu- 
ance, or else to effect some other trade arrangements which would meet the 
approval of both countries. In this they were unsuccessful. The Delegation held 
several conferences with the Committee of Ways and Means, and the record of 
their proceedings proves that there was really no desire evinced to renew 
commercial intercourse with the Provinces on any basis at all resembling the 
principles of reciprocal free trade. The efforts of our Delegates proved fruitless, 
and they returned about the middle of November following. On the 20th of 
February, 1866, a Royal Proclamation was issued by the Governor General of 
Canada, notifying American fishermen and United States citizens of the termin- 
ation, on the 17th day of the ensuing month, of the fishing privileges which they 
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had enjoyed under the said Treaty, and warning them of the legal penalties 
which they would incur by trespassing upon the inshore fisheries of British 
America, belonging exclusively to Her Majesty’s subjects. Her Majesty’s Govern- 
ment felt, disposed to allow the freedom of fishing that had prevailed since 1834 
to continue for the season of 1866, on the distinct understanding that, wnless some 
satisfactory arrangement between the two countries should be made vn the cowrse 
of the year, such privileges would cease, and all concessions made in the Treaty, Just 
about to expire, be liable to withdrawal. The press of both countries 
during the year 1866 referred to the near probability of some concessions on the 
subject of the tariff being made through a Bill then under the consideration of 
Congress ; the prospect of a satisfactory arrangement appearing to us to be an 
an additional reason for deferring the matter to another season. 


The Colonial authorities, whilst acting in concert with Her Majesty’s Govern- 
ment, who recommended for that year a temporary arrangement, in the hope of a 
renewal of the Treaty, were actuated by a sincere desire to deal. with 
the actual situation in a spirit of conciliation and liberality towards 
their neighbours, irrespective of whatever inconveniences and injuries might 
attend deferment of the just and valued rights of Colonial subjects, but 
they experienced much difficulty in accepting the conclusion to which 
their assent was invited. A Minute of Council was adopted by the Canadian 
Executive, on the 23rd of March, 1866, setting forth the grounds upon 
which they believed that the proposed policy could neither be carried out so as 
to avoid serious and lasting injury to the interests of the country, nor attain the 
purpose it was designed to effect. The intrinsic worth of the fisheries was 
pointed out, and also their value to the Confederation of the British North 
American Provinces (then in prospective), as a staple of extensive trade with 
foreign countries,—a nursery for hardy seamen—and an inexhaustible resource 
for the industrial energies of our maritime population. The great and peculiar 
advantages which their exclusive working by British colonists would afford to 
the United Provinces was likewise dwelt upon. 


The Memorandum in question proceeds to say that :— 


“The Canadian Government: receive this expression of the opinion of Her™ 
“Majesty’s Government with the utmost respect; but they doubt whether its 
“adoption would not in the end produce most serious evils. They fear there is 
“no reasonable hope of satisfactory commercial relations being restored with the 
“United States within the year. They think the prospect of attaining this: 
“yegult in the future will be greatly diminished if the United States fishermen 
“ continue to exercise the rights given by the late Treaty. The withdrawal of 
“their privileges a year hence, will create more irritation then than now, as 
“having the character of retaliation. The step, if taken now, is plainly and 
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“publicly known to be the consequence of the act of the United States. They, 
“and not Great Britain, have cancelled the agreement, and voluntarily surren- 
“dered the right of fishing. The course suggested would certainly be regarded 
“by the American people as evidence of weakness on the part of Great Britain, 
“and of an indisposition to maintain the rights of the Colonies; while it would 
“disturb and alarm the Provinces. The determination to persist in encroach- 
“ments, and in resistance to law, would be stronger by the impunity of the past 
“year, and the danger of collision, when exclusion becomes necessary, would thus 
“be much increased ; while the value of the right of fishing, for the purpose of 
“negotiation, would be diminished precisely in proportion to the low estimate 
“which the Provinces would thus appear to have placed upon it. 

“The Committee would also respectfully submit to Her Majesty’s Govern- 
“ment that any apparent hesitation to assert an undoubted national right will 
“certainly be misconstrued, and be made the ground for other and more serious 
“exactions, till such a point is reached as neither country can recede from with 
“ honor.” | 


~ 
‘ag pectione” 


The fears of the Canadian Government, and the almost prophetic words of 
their Minute have been realized by the pretensions and claims now put 
forward by President Grant. Yet, notwithstanding the strong opinions thus 
entertained, the Government of Canada, reluctantly acquiescing in the views of 
Her Majesty's Government, adopted the temporary expedient of issuing season 
licenses to United States fishing vessels, at a naminal tonnage rate, so as Fe 
formally to preserve the right of sovereignty without occasioning any serious 
complications. Under this provisional system any vessels attempting to fish ; 
without licenses, and refusing to procure them from the cruising officers, were to 4 
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be removed from the fishing grounds and punished by confiscation. 


The Executive Governments of both Nova Scotia and New Brunswick gave aa 

to this expedient an unwilling assent, and on the express condition that. ib 

was to continue for only one year, and based upon the hope, as expressed by 

Her Majesty's Government, “that some satisfactory trade arrangement might 

“be arrived at,” and thus give to the American Government an opportunity to 
renew negotiations in case they desired to have the benefit of our fisheries. 


This license system continued, throughout the years 1866 and 1867, 
with very unsatisfactory results. It proved quite inefficient in respect of 
enforcing compliance with its chief conditions, and equally ineffective with regard 
to the influence it was presumed to exercise towards inducing the United States 


Government to assist in merging it in some general commercial measure of a 
permanent and satisfactory nature. 


The refusal of American fishermen to avail themselves of this privilege will 
be seen by the following statement, shewing the number of licenses issued each 
year since 1866, and inclusive thereof :— , 


a a’ 116 


23 
In 1866 there were 354 licenses. 
2) 1867 PP) 281 33 
Bie ASISES cay sh! 5 Sider 
» 1869 4 


In order to illustrate the complete failure of the license system, it is 
sufficient to note the simple fact, that during these four seasons, not a single 
American vessel was detained, although it was notorious that great numbers 
were continually invading our limits. even after repeated warnings, a large 
proportion of which vessels, when afterwards boarded, were found to be still 
unfurnished with licenses. 


It will be perceived that in 1866, the first year of its adoption, the vigorous 
policy indicated by Her Majesty’s Government, and a lively recollection of 
_ the numerous seizures and confiscations made by Her Majesty’s cruisers, and 
the officers of the Nova Scotian Government, prior to 1854, for violation 
of our fishery rights, induced a large number of the American _fisher- 
men who resorted to the Gulf that season to take out licenses, notwithstanding 
that they were indulged in having three warnings given to them by our 
cruisers before seizure should be effected. The following year cnly about two- 
thirds of these took licenses, while in 1868, when it came to be understood that 
the effect of the instructions issued requiring three warnings, was practically 
to nullify the whole system, the number taking licences dropped, in 1868, to 56, 
and 1869, to 25. | 


This sort of protection was of no avail in promoting the interests of Colonial 
fishermen, but simply ensured Americans in the practical enjoyment of the same 
privileges which they had enjoyed under the Reciprocity Treaty, and it saved 
the United States’ Government from all trouble and expense of maintaining a 
naval force in the Gulf. 


It was, moreover, a manifest departure from the very terms on which the 
system was so originated, namely: “That any vessels attempting to fish without 
“ licenses, will either be required to procure the license from the cruising officer, 
“ or will be removed from the fishing grounds,” (vide Minute of the Executive 
Council of Canada, dated 23rd March, 1866.) It also relieved Americans of any 
pressure such as might influence their Government to desire concessions of ours, 
as recognised up to 1854; and while it injured the business. of Canadian 
fishermen by affording facilities to foreigners, such as, together with a pro- 
hibitory duty. on British-caught fish, enabled them to compete with our 
fishermen on unequal conditions, it also nullified whatever inducements to enter 
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into a new commercial treaty would otherwise be held ‘forth by reason of an 
indirect counter-tax on their fishing and maritime industry. 


The effect of continuing such a system was detrimental in other ways. 


American fishermen committed other infractions of the Treaty of 1818 ; 
such as frequenting our harbors to transfer cargoes and take supplies, creating 
riots and disturbances, and setting the law at defiance,—witness the scene at 
Paspebiac, in Bay des Chaleurs, in 1869, and their refusal to pay harbor dues at 
Magdalen Islands, during the present season, as reported by Commander Lavoie 
in May last. 


In his Annual Report for the year 1869, Commander Lavoie also says :— 


“At Paspebiac there was a strong feeling against the crews of foreign 
“ schooners, who, two or three times went ashore and committed all kinds of 
“ disorder ; so much so, that the inhabitants were obliged to put night watchmen 
“to guard their property, and secure themselves against the outrageous conduct 
“ of these people.” 


In 1867,the Canadian Government called attention to this defective system, 
as it did also in 1868 and 1869, and a high authority on the subject of the 
Fisheries, spoke of it thus :— 


“Since the termination of the Reciprocity Treaty of 1866, the system of 
“ warnings to trespassers has not realized the anticipations of the Government by 
“which it was established in that year. Hence the desire of the present 
“ Dominion Executive to resort to the more stringent steps proposed in the 
“ minutes of the Minister of Marine and Fisheries.” The same authority then 
gives the probable number of American vessels on the fishing grounds that season 
as 700. In 1868, the instructions were amended so as only to require one warning, 
and notwithstanding that if seizures wére to; be made at all, the danger 
was immeasurably increased to foreign fishermen; during the following 
year only 25 took out licenses, or about one in 28 of the estimated 
number of vessels on our coasts. In 1869, an authority well acquainted with 
the subject, called attention to the fact “That an unusual number of fishing 
“ schooners, belonging to the United States, had arrived on the north shore of 
“ Prince Edward Island, but that only a few licences had been demanded by 
“the masters, who objected to pay the licence duty of $2 per ton, and preferred 
“to run the risk of being caught within the three mile limits.” The impression 
prevailed amongst the Americans that Her Majesty's Government, in their great 
desire to avoid anything of an irritating tendency, would not make any seizures ; 
and, as a matter of fact, notwithstanding repeated violations, no seizures were 
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made. Under such circumstances the system of licences could not prove other 
than a most lamentable failure, and there was really no “substantial protection.” 


Another ill-effect attending this continued indulgence towards Americans is 
remarked by the same authority above referred to, that— 


“Very few Colonial vessels are engaged in fishing, owing to the inter- 
“ference of Americans and the almost prohibitory Tariff imposed in the United 
“ States, on fish imported in Colonial vessels—and the Colonial fishermen, there- 


“ fore, viv considerable numbers, man the American vessels.” 


Tt will thus be perceived that the Government of Canada, as wellas Her 
Britannic Majesty’s Government, had exercised a great degree of liberality and 
forbearance in dealing with the fishermen of the United States. They permitted a 
mere.temporary arrangement, made in 1866, for one year only, to continue in. 
the interests of the Americans for four, and until they found that they were 
practically setting our laws and regulations at defiance, and refusing to pay the 
licence fee on which they were admitted, while on their part we saw no prospect 
of that relaxation of their almost prohibitive duties on our fish and other articles 
of trade, which was the foundation of such policy. During the year 1869, the 
American Executive announced that negociations would be opened with Canada, 
negociations were nominally opened during that year on the invitation of the 
President, but it became evident at a very early stage that there was no real 
intention to submit any proposition that Canada could accept, and this was 
thoroughly verified, when, in December last (4th December, 1869), President 


Grant issued his annual message, in which the following appeared :-— 
“The question of renewing a Treaty for Reciprocity of Trade with the United 
“States and the British Province on this continent, has not been favorably con- 
“sidered by the Administration. The advantages of such a Treaty would be 
“wholly in favor of the British Provinces, except possibly a few engaged in the 
“trade between the two sections. No citizen of the United States would be 
“benefitted by Reciprocity ; our internal taxation would prove a protection to 
“the British producer, almost to the protection which our manufacturers now 
“receive from the tariff. Some arrangement, however, for the regulation of 
“commercial intercourse between the United States and the Dominion of Canada 
“may be desirable.” 


This brings the history of the question down to the present year. 


The people of Canada felt that they had exhausted every reasonable means 
of conciliation and forbearance, and they viewed with very serious concern the 
baneful effect on our maritime population of the toleration granted to American 
fishermen. The prohibitive tariffs on ‘British-caught fish in the United States 
ag against the free admission of fish caught under the American flag, offered a 
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direct bounty to our people to serve rather in American vessels than Colonial. 
There was actually presented, to them the example of, subjects of a 
Republican power and citizens of a foreign state prosecuting their calling 
at the very doors, and in the exclusive limits of British subjects in Canada, who 
are themselves shut out of the markets of that country by a prohibitive 
tariff, adopted in the interest of thevr own fishermen, whilst ours cannot 
even enjoy unmolested their own exclusive privileges. Could the immediate 
influence of these circumstances be otherwise than seductive of the loyal attach- 
ment and personal enterprise of our sea-board population? It also discouraged 
the independent employment of Canadian fishing craft and provincial, fishermen. 
It tempted our fishermen to catch and sell their fish clandestinely to. United 
States owners of fishing vessels, who could afterwards market them in the 
United States, free of duty, as American-caught fish. This practice demoralized 
our fishing population, and accustomed them to violation of our own 
Customs’ laws, as well as those of the United States. The residents 
were induced to connive at other infractions of our Treaty rights. The 
temporary and local advantages which these practices afford are of small account 
compared with-the general injury done to our people. They militated also 
against our prospects of establishing an extensive fish trade with foreign 
countries, and others of the British possessions, and thereby developing the 
shipping and fishing industries of the Dominion, and creating a self-reliant and 
skilful class of fishermen and sailors, identified in property and affection with our 
national existence, and attached by past and present associations to British 
interests. 


It became apparent that unless we wished to abandon our fisheries altogether 
that our Goverument must adopt a policy of a national character, and from the 
stand point of the wnterests of the people of Canada. 


The Parlament of Canada supported that policy, and voted a sun to place 
on our coasts a marine police for the purpose of seeing that our laws should be 
respected and trespassers excluded. To this policy Her Majesty’s Government 
assented, and sent out a sufficient number of vessels of war to enforce respect of our 
national rights. These duties have been performed both by the Imperial and 
Dominion vessels with marked prudence and judgment, and with great modera- 
tion and forbearance ; and while insisting upon respect for British law, elicited 
from Commander E. P. Lull, of the United States Ship Guard, who was upon 
the station looking after American interests, no cbjection.to their course, as 
appeared from the report of his mission 


The result of the policy adopted this year in reference to the fisheries has 
been most beneficial to our fishermen : the exclusion of Americans from the thred 
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mile mit has caused those principal feeding grounds of the mackerel, which are 
mainly inshore, to be reserved for our own people, and the result has been most 


beneficial to Canadian fishermen. 


President Grant states that we have excluded Americans from our fishing 
grounds, and that the action of the Canadian authorities towards them during the 
past season has not been marked by a friendly feeling,—that we have legislated 
in a hostile spirit,—that we have not given their fishermen warning,—that 
Canada has arbitrarily seized American vessels without cause,—that we have 
refused to let them trade in our ports. 


Let as now take up thes: charges and sec what grounds exist on which to 
make them. 


In reply to the first charge it may be admitted that we have not allowed 
American fishermen to come in and fish within the three mile limit, asthe states 
has been the practice for many years past, nor were we in anyway required to give 
them any warning; but we did notify their Government, and the result thereof 
was a circular from Mr. Secretary Boutwell,a copy of which is in the Appendix 
annexed, which gives ample warning to their fishermen of the consequences which 
will attend their disregard of our rights and privileges. And, in consequence of 
such notice, three vessels of war were sent by the American Government, under 
the direction of Commander Lull, to look after American interests, and to notify 
their fishermen, and that duty was ably performed by that officer ; their fishermen 
were notified, and it has not been alleged that a single case has Oe any in which 
American fishermen acted in ignorance of our policy, or in which hardship has 
ovcurred for want of notification. See Appendix F. 


_ Now, to make this matter intelligently understood, we may state, that up to 
1845, when the Reciprocity Treaty was entered into, the rights and claims, as 
interpreted from the English point of view, were enforced,—this gave American 
fishermen no right to fish either within three miles outside of headland lines, 
or in bays, creeks, or harbors, nor in any place within three miles of the 


shores. 


/ 


The Reciprocity Treaty suspended that right of exclusion, and Americans 
were entitled to fish in all but our River and Lake Fisheries in common with 
ourselves. They, not we, gave notice and repealed the Reciprocity Treaty, which 
alone granted them these privileges, and they placed themselves, so far as Treaty 
rights were concerned, exactly where they were before it was made,—but out 
of forbearance towards their fishermen, we agreed that for one season, we would 
let them. come in and fish by taking licenses, at a merely nominal rate, and that 


‘vessels found fishing without license, should be entitled to three warnings, as it 


28 
was supposed that fishermen might trespass in ignorance of the répéal of the Treaty, 
this was done inthe hope that they would reconsider their policy about Reciprocity 
which they failed to do. We continued this system for four years, reducing the 
warnings to one, as the plea of ignorance of the Repeal of the Treaty, after three 
years, could not be set up by their fishermen. And, notwithstanding the hopes 
held out by the Resolution of Congress, authorising the President of the United 
States to open negotiations for trade arrangements with Canada, -no result 


followed. 


We felt that further forbearance in the hope of an arrangement of commerce 
was useless, and we gave notice in the early part of this year, of a policy of 
entire exclusion from the three mile limits—not from the headland line—not 
from the ten mile bays,—from all of which they were excluded prior to the 
Reciprocity Treaty, and which rule we might also have acted upon as the limit, 
on its termination, as that which would have placed us relatively in the same 
position as we were in before the Treaty was made. , 


Is that “unneighbourly” ? What is there unfriendly about it? 


We have property in our fisheries——by a Treaty arrangement in 1854 
Americans obtained the legal right, during its continuance, to participate in the 
enjoyment of them with our people, either party to be at liberty to terminate 
the Treaty after ten (10) years, on giving one year's notice to the other. The 
Americans enjoyed them for ten years, and then gave notice to terminate the 
Treaty, which has been done; and now President Grant charges us with 
“unfriendly feeling,” and “unneighbourly acts,’ because we will not let them 
continue to enjoy our fisheries in return for the prohibitive tariff by which they 
exclude our fish, President Grant does not dispute our right to exclude American 
fishermen from within a line three miles from land—a line that he recognizes as 
our right even from the American view of the case, and as no interruption of 
an American fisherman, much less a seizure, has taken place outside that line, 
and as he admits in his Message that no seizure has yet taken place in conse- 
quence of trading, what possible ground of complaint can he make in relation to 
our acts hitherto? What a position to place his nation in—to see its first 
Magistrate thus wantonly attack and endeavor to place in the wrong a neighbour 
who has ever desired to maintain the most friendly relations with, and who has 
acted in a most generous and hberal manner towards his people in relation to the 
matters of which he complains. 


If there is anything “wnaneighbourly” or “urfriendly” in the treatment 
of this matter, it lays at the door of the United States, in repealing a Treaty 
admittedly beneficial to both countries; but its repeal applied with. peculiar 
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hardships to the smaller country. Lader the Treaty existence of eleven years, trade 
had been largely influenced towards the United States. Our agriculturists found 
there a market for our coarse grains, and other productions of both the dairy and 
the farm; our lumbermen and milling interests, had made connections, and created 
establishments, based upon its continuance ; our infant manufactories, slowly 
growing into existence prior to 1854, had then to come into competition in a 
manner with those of the United States, and many of them, in consequence, were 
closed up, and the business and trade of our country were largely directed into new 
channels, while the productions of our vast fisheries, which had previously found 
other foreign markets, were gradually drawn to Boston, as the centre of that 
trade. It need scarcely be said, that a policy which would seriously interfere 
with the continuance of such operations, must, for a time, at least, impede the 
prosperity of our country. Was it then a friendly or neighbourly act to repeal 
the Treaty, against our earnest wishes, and with the strictest limitation of time 
which it entitled Americans to give us, and thus cause serious losses to the 
interests referred to? But they did more than that—they at the same time increased 
the duties on our principal articles of production, varying from 25 to 80 per 
cent., and in the case of coal, to 100 per cent., so as to almost exclude them from 
their markets. They allowed their feelings of hostility to us, because of our 
connection with England, and our imputed sympathy with the South, to induce 
them to aim, by adopting retaliatory measures, at punishing us. Yet their chief 
magistrate complains, because of our exclusion of their fishermen from our 
Inshore Fisheries, our vights to which have never been disputed. 


President Grant also states that we have failed in the performance of our 
neighbourly and friendly duty, because we did not give, as he states, American 


fishermen notice. 


In reply, it is observed, that by the act of their own Government, in 
repealing the Treaty, the position of American fishermen in our waters was 
changed from one of right to one of sufferance, and it was no part of the duty 
_ of the Government of Canada to notify them. Our Government, through the 
British Minister at Washington, notified the United States Government, and. it 
was the duty of their executive (not of ours) to notify the American people, and 
they performed that duty. See Secretary Boutwell’s circulars, dated respectively 
16th May, and 9th June, in Appendices EK and G. The earliest of these circulars, 
by the United States Treasury Department, having stated that trespassers would 
be seized after 24 hours warning, while the statutes had abolished such,warning, 
an amended one was issued after the error had been pointed out by the 
Canadian authorities, in order to prevent American fishermen from being misled 
and surprised by an oversight of President Grant’s advisers. Thus the very 
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laws were acknowledged and the restrictions acquiesced in of which the President 


now complains. 


Again, it may be observed that, in addition to the notices thus given of the 
policy which the Government of Canada had decided upon, with the concur- 
rence of the Imperial Government, it is evident that Président Grant was 
informed of the instructions which were given to our officers, as would appear 
from the circulars referred to ; and the people of Canada have yet to learn that 
the American Government ever took exception to the policy of exclusion which 
_ we adopted, or the instructions under which such exclusion was carried out, and 
yet though the President acted upon it in May last, he now for the first time dis- 
covers that our acts in relation thereto are “ unfriendly” and “unneighbourly.” 


In Mr. Secretary Boutwell’s circular, he distinctly tells American fishermen 
that they are excluded from the inshore fisheries, and that they are bound to 
respect “the British laws and regulations for the regulation and preservation of 
“ the fisheries.” He also informs them: that vessels were being titted out by the 
Government of Canada for the protection of those fisheries “ against legal 
encroachments by foreigners,” and used these words :-— 


“ It will be observed that the warning formerly given is not required under 
“the amended Act, but that vessels trespassing are liable to scizure without such 
“ warning.” 


There is no protest or allegation against either the right or the justice or the 
neighborly character of the act, and if the President is now ri ght in his assumptions 
of the spirit of the policy referred to, it was his duty in May last, in the interests of 
American fishermen, to have taken such steps as would have brought the “ w2- 
neighbourly” or “unfriendly” acts under the notice of the Government of 
Canada, in order that the cause of complamt might have been, if possible, 
removed. That President Grant did not do so is evidence that his present con 
struction is an afterthought, probably inspired by the recent visit of General 
Butler to Washington. 


He then refers to— 


“The Statutes of the Dominion of Canada,” as “assuming a still broader 
“and more untenable jurisdiction over the vessels of the United States,” and 
creating the impression that the Legislation of the Dominion, in relation to the 
fisheries, is of a novel character, 


He also says— 
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“It is not known that any condemnations have been made under this 
“Statute. Should the authorities of Canada attempt to enforce it, it will become 
‘ wits duty to take such steps as may be necessary to protect the rights of the 

‘ citizens of the United States.” 


Now, it is much to be regretted that the Chief Magistrate of a great nation 
should, in a prominent State Paper, exhibit such ignorance as is here displayed 
when referring to the legislation affecting this subject. 


What are the facts ? 


After the Treaty of 1818 was concluded, it became necessary for the British 
Government to enact a law of the Imperial Parliament to enforce, on the coasts of 
British America, respect to the provisions of that Treaty. Such a law was 
passed by the Parliament of Great Britain on the 14th of June, 1819, and 
has been in force ever since that time. Under it the Treaty rights have been 
enforced, seizures of foreign vessels have heen repeatedly made, and the same 
proceeded with to trial, and, in many cases, to condemnation. 


The Parliament of Nova Scotia, in 1836, passed an Act, based upon the 
mperial Act of 1819, which received the sanction of the Imperial Govern- 
ment, under which that Province provided the legal machinery for enforcing 
respect to their territorial jurisdiction of three miles from the coasts, bays and 
harbors of that Province; and subsequently, in 1840, adopted an amended law, 


“which is still in force 


Under these laws, the first of which was in active operation for twenty-eight 
years, numerous seizures of American vessels were made for encroaching and 
violating Treaty rights, and our rights of exclusion were repeatedly enforced 
up to the period ol the passage of the Reciprocity Treaty. 


A similar law was passed both in New Brunswick and Prince Edward’s 
Island, and in 1868, after the formation of the Dominion, a law, almost the exact 
transcript of the Nova Scotia law, was passed by our Parliament for the 
“ Regulating of Fishing by Foreign Vessels.” 


As the law now stands it differs from the Nova Scotia Statute only in this: 
that twenty-four hours’ notice was done away with, inasmuch as it defeated the 
object of the law, and vessels found hovering inside the limit could be seized at 
once if they refused to depart when notified, thus assimilating its provisions in 
that particular to the Imperial Statute of 1819, which has been in force for fifty 
years. Any other changes in it are in the interests of foreigners. Indeed, it may 
be stated that the only point in which the Dominion Statute ce at all from 
he law previously in force, although President Grant states that they assume 
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“a broader and more untenable jurisdiction over the vessels of the United 


“States” is in the direction of leniency and neighbourly feeling, and I will here 


quote from the decision of the venerable and respected Chief Justice of Nova 
Scotia, Sir William Young, C.B, in his able judgment, in the case of the 
“ Wampatuck,” delivered on the 6th instant, seized for persistent violation of the 
Fishing Laws, in which he says :— 


“ Neither the Government nor the Courts of the Dominion would favor a 
“narrow and illiberal construction, or sanctiona forfeiture or penalty inconsistent 
“with national comity and usage, and with the plain object and intent of the 
“Treaty. The rights of a people, as of an individual, are never so much respected 
“as when they are exercised in a spirit of fairness and moderation. Besides, by 
“a clause of the Dominion Act of 1868, which is not to be found in the Imperial 
“ Act of 1819, nor in our Nova Scotia Act of 1836, which formed the code of 
“rules and regulations under the Treaty of 1818, with the sanction of His 
“ Majesty, the Governor General in Council, in cases of seizures under the Act, 
may, by order, direct a stay of proceedings ; and, in cases of condemnation, may 
“relieve from the penalty, in whole, or in part, and on such terms as may be 
“ deemed right—any undue straining of the law, or harshness in its application 

“ may thus be softened or redressed ; and, although I was told that little confidence 
“ was to be placed in the moderation of Governments, it is obvious that confidence 
“is placed in it by the authorities and by the people of the United States; and 
“it is a fact, honorable to both parties, that the naval forces employed on the 
“ fishing grounds in the past season, have acted in perfect harmony, and carrie | 
out the provisions of the Treaty in good faith. The organs of public opinion 
“ indeed, in the United States, of the highest stamp, have denounced open and 
“ deliberate violations of the Treaty in terms as decided as we ourselves could 
RIBE,” 

/ 


And in this Chief Justice Young expresses the sentiment of Canada. 


Yet, in the face of these unanswerable facts, the implication is created, that 
the legislation is novel,—that it has never yet been acted on,—and President 
Grant threatens us if it shall be. 


He then refers to the rights of American fishing vessels to enter British 
ports for other purposes than those named in the Treaty, and again implies that 
a new and strained construction of Treaty rights is attempted to be enforced. 
Here again President Grant exhibits great ignorance of the question, inac- 
much as the British construction of that part of the Treaty of 1818, that relates 
to foreign fishing vessels going into British ports, expressly limits them to 
“ shelter and of repairing damages therein, of purchasing wood and obtuinin g 
“ water.” : | 


. . e ° + e F 
And in all the discussions which have taken piace in relation to the 
fisheries, it may be stated, that no American Statesman has ever before ventured 
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to claim a right for their fishing vessels to enter our ports for trading purposes, 
or for any other purposes than those named in the Treaty. , 

That the limitation to these four objects was strictly enforced after the 
Peace of 1812, and before the Treaty of 1818, appears by Harl Bathurst’s 
despatch to Vice-Admiral Keats, dated 17th June, 1815. (See appendix.) Also 
by the extract from Rear Admiral Milne’s despatch of 12th May, 1817, and the 
letter of the Provincial Secretary of Nova Scotia, 28th August, 1852, before 


quoted, as well as by a number of judicial decisions in the Province of Nova 
Scotia, between 1832 and 1853. 


Yet, in the face of a clear recognition of a practice of over fifty years (less 
the period it was in abeyance by the Reciprocity Treaty), President Grant states 
that “so far as the claim is founded on an alleged construction of the Treaty of 
“1818, 1t cannot be acquiesced in by the United States,” and “it is hoped it will 

“not be insisted on by Her Majesty’s Government.” 

He then refers to the pretensions put forward by the British Commissioners 
at the time of negotiating the Treaty, and implies that similar pretensions to 
those now enforced were then put forward by the British Commissioners, resisted 
» by the Americans, and finally abandoned. 


That many pretensions were put forward by the representatives of both 
Governments in negotiating the Treaty of Peace at the close of the war of 
1812 is true, but it is also true that the unreasonable pretensions of the American 
Commissioners caused the Treaty of Peace to be closed with the fishery question 
still unsettled; that, in 1815, as appears by Lord Bathurst’s despatch, His 
Britannic Majesty enforced and maintained the British view of the question, and 
when a Treaty was made in 1818, in reference to the fisheries, the Americans 
clearly limited themselves to the right to enter British ports for only the four 
objects stated. 


Is President Grant not aware that American vessels have been repeatedly 
seized for its infringement? And that the practice has been acquiesced in by 
the United States? Does he know that his statements in the message 
referred to, professing to give an accurate account of what took place between 
the several Commissioners of Great Britain and America, at the making of the 
Treaty of 1818, are not strictly accurate? If he does not know all these things, it 
may be well to tell him that he has not correctly reported the circumstances to 
which he refers, In addition to the authorities before quoted, reference may now 
be made to the original protocol submitted by the American Commissioners, 
Messrs. Gallatin and Rush, in London, on the 17th September, 1818, to the British 
Commissioners Megsrs. Robinson and Golbourn, in these words :-— 

& 
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« And the United States heteby renounce any liberty, heretofore enjoyed or 
“ claimed by the inhabitants thereof, to take, dry, or cure fish on or within three 
“marine miles of any of the coasts, bays, harbors and creeks of His Britannic 
“Majesty's Dominions in North America, not included within the above men- 
“ toned limits—provided however, that the American fishermen shall be admitted 
“ to enter such bays and harbors for the purpose only of obtaining shelter, wood, 
“water, and bait, but under such restrictions as may be found necessary to 
“ prevent their taking, drying, or curing fish therein, or in any other manner 
“abusing the privileges hereby reserved to them.” See British and Foreign 
State Papers, Vol. 7, page 178. | 


The British Commissioners submitted, on the 6th October following, acounter- 
project which contained several clauses to which the Americans took exception, 
and amongst them two which may seem to bear upon this subject, and to which 
we presume the President had reference, and of which the text is as follows :— 


“Tt is further well understood that the liberty of taking, drying, and curing 
“fish granted in the preceding part of this. article, shall not be construed to 
« extend to any privilege of carrying on trade with any of His Britannic Majesty's 
“subjects residing within the limits hereinbefore assigned for the use of the 
« fishermen of the United States.” 


The next clause also proposed to limit them to having such goods on board as 
“ may be necessary for, the prosecution of the fishery or the support of the fisher- 
“men whilst engaged therein, or in the prosecution of their voyages to and from 
“ the fishing grounds.” 


If the President had searched the State Papers within his reach relating to 
that subject, he would have found that no claim of right or even of liberty to 
trade was ever put forward by the American Commissioners. There is no record 
of such a claim ever having even been discussed between themselves in connection 
with the fishermen of his country or their privileges; on the contrary, such a 
pretension on their part would have been met with a refusal on the part of the 
British Government, as may be gathered from the correspondence between the 
two Governments, between 1815 and 1819, upon the general subject of the 
navigation and trade generally, between the Colonies and the United States, and 
in consequence of which, in a spirit of retaliation, the United States passed their 
celebrated Navigation Laws. President Grant should have perceived that the 
first article above quoted, which the British Commissioners submitted, was 
thereinbefore “ assigned 
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expressly confined in its operation to the “ limits’ 
« for the use of the fishermen of the United States.’ —i.e., on that part of the 
“ gouthern coast of Newfoundland which extends from Cape Ray to the Rameau 
« Tslands on the western and northern coast of Newfoundland, from the said Cape 
“Ray to the Quirpon Islands, on the shores of the Magdalen Islands, and also on 
“the coasts, bays, harbors, and creeks, from Mount Joly on the southern coast 
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“of Labrador, to and through the Straits of Belle Isle, &c., and thence northerly 
“ indefinitely along the coast, without prejudice, however, to any of the exclusive 
“rights of the Hudson Bay Company,’ and that it could not in any way be 
construed to apply to the ports of Nova Scotia, Prince Edward Island or New 
Brunswick, nor indeed to any but those named in the “ /inuts” specified—while, 
on the contrary, in the general ports, the objects to which they are expressly 
limited, as the only purposes for which they shall visit them are “ shelter,” 
“repairing damages,’ “purchasing wood,” and “ obtaining water.” 


It is true that the American Commissioners objected to those clauses, not 
because they claimed a right to trade in British ports, but because the boarding 
and examining cargoes of American vessels by British cruisers would be “ both 
“ troublesome and vexatious’—here are their own words :— 


“ The clauses forbidding their spreading of nets, and making vessels hable 
“to confiscation in case any articles not admitted for carrying on the fishery 
“ should be found on board are of that description, and would expose the fishermen 
“to endless vexations.’—same Vol. page 199. 


As the question of the fisheries was one that had been the cause of great 
trouble and anxiety to both countries, the then pending negotiations were entered 
into with a view to obtaining a settlement thereof by mutual concession and 
compromise, and the British Commissioners submitted a “ second cownter-project,” 
which was accepted by the Americans, and now forms the first Article of the 
Treaty of 1818. | 


~ From this the word “bait” was omitted, and though the smuggling clause 
was also omitted as being “vexatious,” they clearly limited themselves to the 
four objects, for which alone they could enter British ports “for shelter and 
repairing damages, and purchasing wood and water.” How can it then with 
reason be claimed that a solemn agreement can thus be set aside, and fresh 
pretensions be set up, at variance with not only the spirit but the letter of the 
Treaty, more especially when the American Commissioners evidently put 
forward the limitation to enter ports for four objects alone, as a means of com- 
promise, from their point of view, to meet the object desired in a less objectionable 
way to their people than that proposed by the British Commissioners ; and in 
their official letter to Mr. Adams, the American Commissioners informed him of 
the conclusion of the Treaty, and admitted that the proposition of limitation to 
four objects, and to those only, was made by themselves. 


The omission of any liberty to visit our ports to procure “ bait,” practically 
settles this, the main question of Trade, as objected to by Canada. As one great 
object of the fishermen in visiting our ports, and against which we object, is to 
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obtain “ bait” for which they trade their smuggled goods, and without which the 
prosecution of their voyages is practically defeated. It thus appears clear, that 
so far from this pretension having been discussed by the Commission, and sub- 


sequently abandoned by the British Commissioners, on the grounds stated by 


President Grant, is not substantially correct; true, the clause relating to the 
searching of American fishing vessels for goods not necessary for the fisheries, or 
the illegality of their having them on board was abandoned, but not the chief 
object of that trade (bat), nor was any right given to enter our ports for trade, 
nor was even a claim to such effect set up by the American Commissioners. 
Yet President Grant states that it is a construction of the Treaty he cannot admit, 
and if the right is exercised under the Statutes of the Dominion, he cannot but 
regard 14 as unfriendly, and in contravention of the spirit if not the letter of the 
Lreaty. | 


We might offer the President many other proofs of our practical friendliness 
towards American fishermen, but confine ourselves at present to two very notable 
and peculiar instances :— 


Under Article 1 of the Convention, so strangely misquoted by President 
Grant, United States citizens may take fish onthe shores of the Magdalen 
Islands, but they cannot use the land for carrying on fishing operations. It so 
happens, therefore, that the privilege is practically inoperative. But rather than 
spoil their voyages, the Canadian Government have allowed them year after year 
to land their boats and haul their seines, and, in fact, enjoy every facility for 
prosecuting the inshore fishing in common with Canadians. These privileges 
have been generously allowed to them at great inconvenience and loss to our- 
selves. Their manner of fishing—the great extent of their ™machinery—the 
numerous fleet of vessels crowding together into the bays and harbors 
during the fishing seasons, the numbers of dis sorderly persons among 
their crews,—these things have every year caused serious damage to the 
pursuits of British fishermen, and have exposed the lives and properties of the 
peaceable inhabitants to violence. The Canadian Government have, for many 
years past, been obliged by such occurrences to maintain an armed force on the 
premises, and to incur considerable trouble and expense in upholding the 
Customs, Navigation and Fishery laws among these itinerants. True, the simple 
remedy of entire seclusion might have been adopted. Is it because we have 
done otherwise that our conduct is “ un‘riendly?” Then, in the case of the 
settled parts of the Labrador coast-—the Treaty allows American fishermen to dry 
and cure fish in certain “ unsettled” places on the southern coast of Labrador, in 
Canada. The principal places frequented by United States fishermen have 1 
been occupied by s settlers and resident fishermen. Yet, Americans have never 
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been prevented from drying and curing their fish, and even erecting establish- 
ments on shore, the Canadian Government having always considerately pro- 
vided for this liberty by granting temporary occupation of the soil to British 
subjects with such reservation, instead of subjecting United States citizens to the 
_ option of the “inhabitants, proprietors, or possessors of the ground,” as specified in 
the Treaty. Is it because they have been thus liberal and considerate, that the 
American Government and United States fishermen ‘and people, through their 
Chief Magistrate, accuse us of being “unfriendly ?” If such forbearance and 
liberality in the case of the Magdalen Islands, and such amicable precautions 
in the case of the Labrador coast, are not worthy of being considered friendly 
and neighbourly, we might as well save ourselves the trouble and loss which. 
attend them. We shall thus gratify our own people who suffer from them, 
and also promote our own fishing interests. The American fishermen will, 
doubtless, be duly grateful to President Grant and their representative friend 
General Butler, for thus befriending them in a manner.so much more practical* 
and appreciable than we can ever expect to do! 


Thus much in reply to the statements of President Grant, in relation to our 
treatment of the Fishery Question. 


Reference may now be made to his statements affecting the “Navigation 
“of the St. Lawrence.” 


President Grant states that “a like unfriendly disposition has been mani- 
“fested on the part of Canada, in the maintenance of a claim of right to 
“exclude the citizens of the United States from the navigation of that 
river.” 


Let us ask President Grant when did ever the Canadians exhibit such a feeling 
as he ascribes to them ?—or on what occasion did they ever refuse? We know of 
none; and it may be safely asserted that no refusal was ever at any time made 
by the Canadian Government to any application for liberty to use the St. 
Lawrence, either on the part of the American Government, or of any of its 
citizens, Nay, more than this—the Welland and St. Lawrence Canals, built ata 
cost, by us, of seventeen millions of dollars—to whicheven President Grant willnot 
- pretend to have any claim—have been as freely used by the tonnage of the United 
States as they have been by our own; and without them, the navigation of the 
St. Lawrence could not be utilised. The following extract from two leading 
Canadian papers may be here referred to, to show to what extent Americans can 
use our canals :— 


“ From a return just published, it appears that the total amount of Anterican 
“ shipping that enjoyed the “freedom of the St. Lawrence” for the year ending 
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“ 30th June last, comprised 2,884 steam and sailing vessels, having a total tonnage 
“ of 765,552 tons. This immense fleet passed the Welland Canal; nor does it 
“appear that any applied for passage through that most useful of canals and 
“ere refused. The Americans already’ have the “freedom” that commerce 
demands, upon paying tolls necessary for the maintenance of the public work, 
“the same as British vessels. Surely, they do not ask that Canadians should 
“construct and maintain a work of such magnitude for their benefit, and 
‘“oive them a gratis passage into the bargain.” 


The following is a comparative statement of the number and tonnage of 
vessels arrived at the Port of Montreal during the years 1869 and 1870 :— 


VESSELS ARRIVED FROM SEA. 


No. Tons. 
1870): CORMONIE VAs nur O mieeieee?, planet 584 292,699 
ted ChOpPE Rees Cpe altetal Gc’ ) GAD A IAI ae Ray Ue One eNRES 480 254.057 
TCVOdGe HILO 70 ht. acc eee a 104: A1 142 


VESSELS ARRIVED FROM THE UNITED STATS THROUGH THE CANALS :— 


Sailing Vessels. Steamers. 
Now... Tons: No. Tons. 
ES Uae Cee oe a eiaaer Pte oo) 39, 841 15 5,543 
TSC ie ee rare Ee igs 363 27,438 ys 904 
Increase 1870 ...... Le 2405) Ls 4,639 
1870. : 
Inerease vessels: from isea ts 1. Wie dk oe 104 AY 142 
eS ss TU nitedetbapes 02.0.5 <.. 189 17,042 
Votal increaseze ais: 0t eee ko. « 293 58,184 


Thus it will be seen that the Americans have used our canals pretty 
extensively, and that during the year just closing they have done so to a greater 
extent than ever before. Had it not been for the Canadian canals these American 
vessels could not have used the St. Lawrence route, or must have adopted 
President Grant’s suggestion, and kept to the lakes and river 


a plan which, 
involving as it would, a plunge over the Falls of Niagara, might have been found 
inconvenient. | 


This use too has been available for the transit of war materials, as well as 
in the prosecution of-all commercial objects. The obstruction met with by the 
Canadian Steamer “ Algoma” at the Sault St. Marie Canal last summer presents 
a striking contrast t our liberality. Is there a single other canal in the United 
States that the policy of his country will permit our people to use? A notable 
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instance of the contrast between American policy and our own, may be 
adduced in the carriage of lumber between Ottawa and New York—a portion 
of which is done by American vessels; and a part by Canadian. American 
canal boats, in competition with our own, navigate our Ottawa and St. 
Lawrence canals and rivers, and can go, without breaking bulk, to White Hall 
or New York ; but so soon as a British canal boat reaches the American frontier, 
she is stopped, and is not permitted, by the restrictive policy of American 
Navigation Laws, to go any further. Is that neighbourly treatment ? 


He complains again that :— 


“The foreign commerce of our ports on their waters is open to British 
“competition, and the major part of it is done in British bottoms.” 

Whether this is so or not, it is needless to discuss here; but if it is so, it is 
because of the unsound policy of protection which is now dominant in the 
United States, and in despite of enormous charges imposed in their ports upon 
our tonnage. In our ports there are, comparatively, no tonnage dues to pay—in 
American ports, a charge of 30 cents gold per ton 1s exacted, and Customs Officer's 
fees, ranging, for each entry, from $1 50 to $3; the same for each clearance, to be 
avoided only by taking out a coasting licence, which, of course, can only be done 
by an American vessel, as ours are excluded from their coasting trade. The effect 
of this system is a practical violation of the Treaty of Commerce by which 
Americans agreed to place our vessels on the same terms as their own in their 
ports with regard to charges; but while professing to do that, by charging fees on 
all vessels entering and clearing at their ports, without distinction, they except 
vessels having coasting licences, which, by their laws, can only be obtained by 
their own vessels. Is this “neighbourly,” or is 1t just? And does it not pos- 
sess the aspect of avoiding the spirit of the Treaty while professing to keep it to 
the letter? Again, in the prosecution of the western trade, Americans have, by 
their construction of customs regulations, placed our vessels at a great dis- 
advantage as compared with their owa, in a number of ways, which are anything 
but “neighbou:ly.” And yet, in spite of it all, the President says “we monopolize 
“the trade.” If we do, itis not because of restrictions which we place upon 
American commerce, for their vessels have been treated precisely as our own, but 
because our ships cost us less, as we buy or build them where we can get them 
cheapest, and they are worked more cheaply—we have less taxes to pay, and fewer 
restrictions placed upon our vessels ; and also, because our geographical position 
inconnection with the great grain-growing States of the west makes our St. 
Lawrence route to the sea, upon which our inland vessels are mainly engaged, the 
more desirable and cheaper one. The President's reference to the “ Mississippi” 
is unfortunate for his case. He would have done well to have read up the 
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history of that transaction before referring to it. He would then have found 
that Mr. Rush, the American Minister at London, together with Mr. Gallatin, 
refused to renew the right to British subjects to navigate that river, except upon 
condition of receiving compensation in fishery concessions entirely beyond its 
value, and in the official of letter the former to Mr. Adams, the American Woreign 
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Secretary of that day, he took great credit to himself f having successfully got 
rid of what he alleged to be a very objectionable feature in the Treaty of 1783, 
and it was one of the points which the British Commissioners, for peace sake, 
conceded. Still the President has the hardihood to put that case forward in 
this discussion, as a ground upon which to found their claim to a common right 
to navigate the St. Lawrence. The illustrations given by President Grant of 
instances of rivers such as the “Rhine,” the “Danube,” the “ Douro,” and 
others named in his message, as having been thrown open, are not appropriate, 
and have but little analogy to the case of the St. Lawrence. Some of these, as 
in the case of the Danube, were thrown open after the termination of a mighty 
struggle, and others were made the subject of mutual arrangement at inter- 
national conventions on grounds of public necessity and interest, while others 
were made the subject a international negotiations, based upon compensations 
given by one and received by the other of the nations interested. But where is 
the compensation here? Americans want the navigation of the St. Lawrence ; 
what do they offer for it? They cannot use it without our canals! Will they 
offer us the use of their internal river navigation and canal system for it ? 
Will they offer us some compensation in trade arrangements? Let us hear 
what it is to be, for we must have a “quid pro quo.” A portion of the press ot 
the United States would seem to indicate that it is sufficient for them to take 
our coal, fish, lumber and salt free of duty, on condition that we take theirs, 


and give them up the free right to navigate our rivers and canals, with a. 


condition that we shall deepen and enlarge the latter; and allow them a common 
right in all our valuable fisheries. This seems.to be ie measure of compensation 
which they offer, but which we most respectfully decline. We tell them, in reply, 
that our market in Ontario, for the coal of Ohio and Pennsylvania, is quite a com- 
pensation for the market which their New England and seaboard States offer to 
our Nova Scotia coal miners, and free admission of coal cannot be long resisted in 
the latter States. As to lwmber and fish they must have them both—the production 
is not more than can supply the demand—their own forests are either too remote, 
or are comparatively exhausted to meet the home and foreign demand for lumber ; 
and as for fish, their fishermen cannot supply the growing demand without 
either poaching on our preserves, or purchasing from our fishermen. Asa proof of 
this, (mackerel), the fish they most prize, and the feeding grounds of which are 
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mainly on our limits, have advanced in price from thirty to forty per cent. . 
in five years,—and as to salt, the advantage would be entirely on the side of the 
Americans; besides, any’ taxes placed upon either of these articles of prime 
necessity, simply enhance the price to their own people, who are the consumers. 
Is it not, therefore, apparent that the admission of the articles they name will 
inure quite as much, if not more, to the benefit of their people as of ours. 
and if that is so, then what has been offered for the navigation of the St. 
Lawrence ?—the right to use our canals ?—participation in our fisheries— 
our registry of shipping—and our coasting trade? They say they are willing 
to make a reasonable arrangement! Let them state what it is, for we have 
heard nothing like reason from them yet in connection with these subjects, since 
the repeal of the Reciprocity Treaty. , 


President Grant states : 


“That there are eight States with 17,600,000 people upon oes waters 
“ discharging into it,” and he says : 


“The United States are ready to make any reasonable arrangement as to 
“the navigation of the St. Lawrence, which may be suggested by Great Britain.” 


If this was really so, why was the Reciprocity Treaty repealed? If it is so 
now, why refuse last year to renew it, or offer some fair trade arrangement ? 
President Grant refused to do this, and yet pretends to be ready to make any 

- reasonable arrangement. They want our fisheries——they want the use of 
our canals, and the navigation of the St. Lawrence; and yet, with such pro- 
fessions upon their lips, they refuse the only thing that they have to offer that 
is of any value to us. The fact is that, in repealing the Reciprocity Treaty, 
the Government of the United States aimed at punishing us, and starving us 
into annexation, as some fondly imagined they would do, and in which results 
prove they have been disappointed. Since 1867, our trade has steadily and largely 
increased—manufactures have multiplied in our cities, towns and villages—our 
agriculturists never were more prosperous than at present; and, in spite of the 
enormous’ duties which meet them in the American markets, our lumbermen have 
grown wealthy, and our fishermen are becoming more hopeful. Though United 
States laws preclude us from American registry or employment for our ships 
in their coasting trade, our tonnage has enormously increased in the face of a 
large diminution in theirs—our revenue is abundant, with moderate taxation— 
our country, it cannot be denied, is in a most prosperous condition—and all this, 
in the face of legislation in the United States, which was thought likely to 
work most injuriously to us—notwithstanding that Americans have been 


tolerated in the enjoyment without any compensation of our valuable fisheries— 
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our canals—our river navigation—our registry of shipping—and our coasting 
trade they now threaten us: with retaliation, unless we give up everything 
that we still possess, and for what? Simply nothing. 


They threaten to “Suspend the Bonding system, and exclude the Vessels 
“of the Domumon from United States Waters.” | 


They do this, too, without communicating with us, and upon the assump- 
tion that we have acted unfairly by their fishermen, and, iafluenced by the 
statement of political demagogues that we have refused to transmit their 
fish in bond from our ports. We havenot done this. No application has ever 
been made for such a concession that we are aware of, though it is true 
that we contend that it is contrary to the Treaty to have their fishing vessels 
frequenting our ports for any other than for the four objects named therein. 
What will the thousands of your own citizens, who are interested in the 
transit trade across your country from the Atlantic to the Lakes, say to this ? 
What will the States of New York and Vermont say to loss of business on 
the Erie and Burlington Canals? What will those interested in your great lines 
of railroad say ? And if experience teaches us anything of your institutions, they 
count for something where party tactics and political influence are concerned. 
More than all, what will the 17,600,000 people of the Western and North- 
Western States, of whom you speak, say to it? What will the Southern States 
say to your thus paralyzing the trade in their great staple article of production 
—Cotton? What will the great manufacturing interests of New England and 
the middle States say when you arrest the immense trade which has grown up 
between us? Will the people of Portland be benefitted by the removal of the 
winter terminus of those magnificent Canadian Ocean Steamers of the “ Allan 
Line” to Halifax or St. John? and, as soon as the Intercolonial Railway is 
completed—and we hope it will by another season—this can be closed without 
much inconvenience to our people. Will it please the people of New York, 
Boston, Philadelphia, and your other leading seaboard cities, or will it promote 
the interests of the Public of the United States to shut out, by your non-inter- 
course system, all those established lines of British steamers by which your 
communication, your commerce, and your postal service is now carried on with 
Europe ? ‘You now tax our merchants with oppressive charges and restrictions 
in the bonding system which do not exist in ours; and, doubtless, if you carry out 
your threat, it will cause us such inconvenience as generally attends any consider- 
able interruption to trade ; but we can survive it, as we did the loss ef the Recipro- 
city Treaty. We are rather inclined to think that we will prosper quite as much 
under it as you will. Our tonnage can always find employment sufficient and 
profitable, and if not employed in carrying grain from Chicago and your Western 
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orain-producing States, the sea is open to them, and employment abundant; but 
what about the crops of the West ? Can the Erie Canal, of which such great com- 
plaints are now made of its want of capacity, as well as of the insufficiency ot 
its water supply, if its capacity was otherwise increased, do your work ?—and 
if it cannot do it now, how can it possibly meet the growing necessities of that 
fertile western region ? Now, suppose we really were to do what you charge us 
with, and act in an “unneighbourly ” manner—suppose we closed owr canals 
for a single season against your trade, what would Western people say to you, 


if you were the cause of it? Have you thought of that? Will the States of 


Michigan and New York, whose use of owr bonding system is so extensively 
used in connection with the business of their railroads, be benefitted if we should 
retahate ? What, too, will the merchants of New York, Boston, Portland, and 
other Atlantic cities, say for losing the Canada trade? Our merchants now 
-buy in bond, in these cities, foreign goods amounting to about $16,000,000 worth, 
and your merchants and the population of these cities, of course, have the 
advantage of it, and no small one either. Carry out your threat, and this impor- 
tant trade is at once transferred to the route of the St. Lawrence. Again, your 
merchants buy from us, and carry over our canals annually over $15,000,000 
worth of lumber alone, which they largely re-ship, out of bond, to the West 
Indies, Brazil, and other Southern markets. Do you want. to stop that trade, 
and complete what the repeal of the Treaty has already begun? viz: The 
diversion of it to the St. Lawrence route ? Before the repeal of the Treaty, in 
1866, we did not ship a single cargo to South America; your merchants shipped 
our lumber to that market, and made the profit, while this year our own people, 
as the result of your high tariff policy, have shipped upwards of $3,000,000 worth 
of it. Obstructions to that trade, such as you yourself have indicated, would 
annihilate it, and it would be difficult for you to justify your policy to the 
lumber merchants of New York City, White Hall, Boston, Portland, and other 
important centres of your foreign lumber trade. 


The same argument applies to the foreign fish trade, in which you re-ship 
largely,in bond, to Southern markets. Look at the statistics of Boston, the great 
fish market of your country, and see how your policy has undermined, and is 
gradually destroying that trade, and forcing our people to doit direct with the 
consumers in the South, in place of doing it through Boston merchants, and giving 
them the profit. | 


Again, you threaten— 

Non-intercowrse!!! Have you ever considered how it affects your existing 
Treaties, by which British subjects are entitled to admission into your ports on 
the terms of the most favored nations? Would you not be deliberately breaking 
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a national engagement, and without cause ? Bus, what if Britain retaliated ? 
Do you think the suffering would be all on our side ¢ ‘We rather think not! 


ra 


You will probably reflect on this matter before adopting an expedient so 
destructive of the true interests of your own people ! 


The records of the past will tell you that if you resort to non-vntercourse, it 
will not be the first time in the history of your country, and it is much to be 
regretted that past lessons have been thrown away upon you. Your message tells 

us that your “commerce is depressed.” Instead of making it worse by trying to 
punish Canadians, suppose you try what common sense and sound principles of 
policy would dictate—offer to meet us halfway,—say to us, we find it to be for the 
interest of our country, as it is that of yours, to have fewer restrictions upon 
trade, and a more free interchange of commodities,—we want the use of your 
Canals, and we will reciprocate-—we want the use of your St. Lawrence, though 
‘tis true, that we have no corresponding compensation to offer,—we want to par- 
ticipate in your fisheries, though we cannot offer you any fisheries in return that 
are worth anything to your people—we will at least throw open our coasting 
trade and registry of shipping to the People of the Dominion, as fair compen- 
sation for our participation in their’s, and we will enter into either a Reciprocity 
Treaty or an arrangement for trade and commerce, just and equitable to both 
nations. This would restore some of the prosperity which your country has lost— 
it would build up your commercial navy by giving you the advantage for your 
commerce of our cheap ships, at one half the expense which your own now cost 
you, and do much to enable you to regain your foreign trade, and especially 
that part of it emanating from Canada. Then it is a much easier and cheaper 
way of accomplishing what you profess to desire, viz :—to obtain all the natural 
advantages which we possess, and to promote the welfare of your country, than 
following the advice of reckless demagogues. If we are to judge by the 
utterances of those politicians who seem to have inspired your policy, you 
imagine that the restrictive and retaliatory policy will make us dissatisfied with 
our condition as British subjects, and advance the fulfillment of your “ Munroe 
doctrine.” Let us say to you, if that at all influences you, or the party with 
whom you act in your treatment of us, that you and they make a fatal 
mistake. It has already had quite a contrary effect. 


That there are some amongst us dissatisfied or dissapointed men, or some 
who may see in a change of system something to be desired, is quite probable— 
such you will also find in your own country, they are to be found in alldands 
and under all Governments; but this we say, without fear of contradiction, that 
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your restrictive policy and retaliative measures have had the effect of attaching 
our people more to our own country and institutions. 


Whether your Munroe doctrine may hereafter prevail or not, is a matter for 
the future; but we do not believe it,and we certainly do not desireit! And if we 
are only,—as you say,—the “semi-independent but irresponsible” Government 
known “as the Dominion of Canada,” we are contented with our position, “sem- 
independent” though it be, and much prefer its continuance to taking the position 
which would probably be our fate, under the successful operation of your 
“ Munroe doctrine.” We will not pretend to deny but that our prosperity would 
be advanced, as we believe yours would also be, by a fair, liberal and just trade 
arrangement—either by Treaty or otherwise—and hence we desire that arrange- 
ment, and, to that extent, connection with you; but there is a reason applicable 
to your “ Munro doctrine,’ which should, in addition, influence you to secure 
some reciprocal trade arrangement, and it is this that the history of the past has 
taught us, that any of the disciples of that “doctrine” that we have amongst us 
were mainly influenced thereto by the trade advantages of the former Treaty— 
business, not retaliation, will best promote your views in that direction. For our 


part, we are satisfied with our political relations as they stand—we are connected _ 


with a country from whom we have,as you have yourselves inherited, free insti- 
tutions, which we have—as you have—developed to suit the wants of our 
respective countries. We do not envy you yours, nor your great progress, nor 
your wealth, nor your increasing population,—we are glad to see you prosper, 
and if your President so far forgets what is due to his position as the first magis- 
trate of a great nation, as to taunt us with our “ semi-independence,” and what 
he is pleased to term our “irresponsible” character, we can only notice it with 
regret as being beneath the dignity of his position as the representative of a 
great and powerful people. This we may say to you, that we are to-day more 
populous than your country was when it declared its independence ; we certainly 
are not less wealthy, we have a greater extent of territory, a much larger 
amount of tonnage, a greater extent of trade, revenue, and commerce, with insti- 
tutions quite as free, and at least as acceptable to our population as your's ; 
and with a population increasing in numbers quite as fast as even the great 
progressive increase of your own country—nay more, we are contented, feeling 
secure in our alliance with a parent State, which knows not only how to make 
concessions to her people when they are entitled to them, but also how to defend 
their rights, Then why should we desire the application of your “ Munroe 
doctrvne ?” 


President Grant avows his disposition to punish Canada, if, during next 
season, her ‘laws affecting fishing by foreigners, shall be enforced against United 
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States citizens; and he asks Congress to.empower him to suspend commercial 
intercourse with Canadians. Sinee,as we have shown, the alleged “unfriendly and 
vexatious treatment” of American fishermen consists of excluding them from 
the free use of our inshore and. exclusive fisheries, and as Canada has no idea of 
abandoning the privileges which of right and justice belong to her, and the use 
and enjoyment of which are essential to the industry and prosperity of her own 
fishermen, although they will as formerly be enforced with the same moderation and 
forbearance which always characterise the enforcement of British rights, it may be 
presumed that President Grant will exercise the power which he moves Con- 
gress to confer on his executive. This being the future prospect, we may as 
well at once accept and prepare for the foregone conclusion. If our neighbours 
are determined, through the sanction of their popular representatives, that we 
shall not protect our own property, but allow a small class of their immense 
population, for their pecuniary gain, to trespass on our rights and privileges, and 
rob us of what belongs as wholly and clearly to ourselves, as the fish within three 
miles of the American coast belong to subjects of the United States, without 
incurring the hostility of Piesident Grant, his cabinet and outside advisers 
—if it really is a necessity of their political system that rank outrage of laws 
and treaties and flagrant national injustice must be done to peaceful and friendly 
if the interests and aims of an election 


neighbours for mere party purposes 
campaign necessarily super-add to this sacrifice of a great and powerful nation’s 
honest dignity and self-respect, the further infliction of injury to the trade and 
commerce of a much more numerous class,and far more extensive interests than 
General Butler's constituents represent—then we earnestly hope that Congress 
will say so, by adopting the President's suggestion. We know precisely, and 
can tell them beforehand, just what it will produce among our people. They 
will deeply regret the persistent attitude of unfriendliness which Americans 
will have assumed and maintained towards them, simply because they are resolved 
to remain British subjects. They will sincerely deplore the unjust and illiberal 
treatment they have received from neighbours towards whom they have always 
acted with justice and liberality. They will feel that their rights are assailed, their 
conciliation contemned, and their business embarrased, not in reality because 
they have a desire to keep and use their inshore fisheries for themselves, but 
because the United States Government entertain “unfriendly” feelings towards 
the Empire, for want of sympathy, in the late Civil War, and for unsettled claims 
to compensation and amends; and that American politicians are madly bent on 
retaliating such fancied wrongs, through the Imperial connection with Colonial 
affairs, and the national responsibility of Great Britain. We are not blind to 
the real object of President Grant’s “unneighbourly” acts and utterances. 
The true aim is at Her Majesty’s Government. This is where an effect is 
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desired to be produced. If he can only succeed in making mischief between 
Great Britain and Canada, and stirring up to prejudice and strife the ill- 
suppressed rancour with which certain of the American people regard England, 
and everything British, whether in Europe or America, the darling purpose of 
such a manifesto as this message, for the year of grace 1870, may be. fulfilled. 
Last year the attack was om the ground of the Alabama claims from Britain— 
this year it is Canada and the fisheries. The Alabama grievances have been 
worn threadbare,—they have lost their force as a party ery—something fresh 
must be tried, hence the reference to possible difficulties that we may create 
about the fisheries. What a high and noble purpose for any statesman to avow 
as the mouthpiece of a Christian nation! We are assured it will fail of its intent, 
so far as Great Britain is concerned—we cannot believe it will succeed with the 
enlightened people of the United States. The course pursued by Canada towards 
her next door neighbour has been in complete accord with the views of the 
Imperial Government, and has been marked throughout these fishery difficulties 
by extreme liberality, patient conciliation, and a degree of moderation and 
forbearance, which has been acknowledged by the Empire as most exemplary. 
We have nothing to fear from President Grant’s peculiar tactics. All we contend 
for is simple justice as British subjects. This Great Britain has not yet 
ceased to ensure to her loyal and devoted colonists. The President’s 

unjust aspersions and menaces will knit us together in a firm determination 
to adhere to our rights in a becoming spirit—a spirit of conscious right that can 
afford to be bomiperaus and conciliatory, while just and determined. It will put 
many of our minor and local differences into abeyance. It will prepare us to make 
some sacrifices, and endure some interruptions to our trade. We shall redouble our 
efforts to complete our canal and railway system from the North-Westein Terri- 
tories to the Atlantic coast. These internal communications have been already 
too long delayed. We may thank President Grant for bringing sharply to the 
practical appreciation of Canadians the urgent necessity for their completion. 
In this respect his surly message will have rendered us an unexpected 
service. Above all, we shall become more than ever attached to our own country 
and to British Institutions. This policy, intended to discourage and embarrass 
us, will really create a str ong public sentiment and national feeling in our midst, 
and serve to attach Canadians, if possible, more loyally than ever to.those free and 
prosperous principles of se/f-dependence, free commerce, and enlightened govern- 
ment, which have made it impossible for the mother country to propose or 
perpetrate such absurdities as seem necessary at Washington in the interests 
of bigoted and vindictive politicians. We shall endeavour to make our young 
country independent of such caprices. Sincerely as we would wish to preserve 
amicable relations with our neighbours, and we do sincerely desire it, and to 


48 
renew those intimate trade relations which have proved mutually beneficial, and — 
we are ready to do that,—greatly as we should regret the adoption of such 
extreme measures of mis-called retaliation as President Grant contemplates,—we 
will not be intimidated into any relinquishment of our just rights to avoid 
either temporary inconvenience or permanent loss, and we confidently rely upon 
the Government and Parliament of our country to reflect the independent 
spirit of our people in the presence of the unworthy menace contained in this 


Message. 


OTTAWA, 


12th December, 1870. 
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Instructions from the British Government to the Governor of Newfoundland, 
relative to the Privilege enjoyed by Citizens of the United States to Jish 
within British Jurisdiction. London, 17th June, 1815. 


DOWNING STREET, 17th June, 1815. 


S1r,—As the Treaty of Peace lately concluded with the United {States 
contains no provisions with respect to the fisheries which the subjects of the 
United States enjoyed under the third article of the Peace of 1783, His 
Majesty’s Government consider it not unnecessary that you should be informed 
as to the extent to which those privileges are affected, by the omission of any 
stipulation in the present Treaty, and of the line of conduct which it is in 
consequence advisable for you to adopt. 

You cannot but be aware that the third article of the Treaty of Peace of 
1783, contained two distinct stipulations—the one recognizing the rights which 
the United States had to take fish upon. the high seas, and the other granting 
to the United States the privilege of fishing within the British jurisdiction, and 
of using, under certain, conditions, the shores and territory of His Majesty for 
purposes connected with the fishery: of these, the former, being considered 
permanent, cannot be altered or affected by any change of the relative situation 
of the two countries; but the other being a privilege derived from the Treaty of 
1783 alone, was, as to its duration, necessarily limited to the duration of the 
Treaty itself. On the declaration of war by the American Government, and the 
consequent abrogation of the then existing Treaties, the United States forfeited, 
with respect to the fisheries, those privileges which are purely conventional ; and, 
as they have not been renewed by stipulation in the present Treaty, the subjects 
of the United States can have no pretence to any right to fish within the British 
jurisdiction, or to use the British territory for purposes connected with the 
fishery, 

| Stich being the view taken of the question of the fisheries, as far as relates 
to the United States, I am commanded by His Royal Highness the Prince 
Regent to instruct you to abstain most caretully from any interference with the 
fishery, in which the subjects of the United States may be engaged, either on the 
Grand Bank of Newfoundland, in the Gulf of St. Lawrence, or other places in 
the sea. At the same time, you will prevent them, except under the circum- 
stances hereinafter mentioned, from using the British territory for purposes 
connected with the fishery, and will exclude their fishing vessels from the bays, 
harbors, rivers, creeks, and inlets, of all His Majesty’s possessions. In case, 
however, it should have happened that the fishermen ‘of the United States, 
through ignorance of the circumstances which aftect this question, should, 
previous to your arrival, have already commenced a fishery similar to that carried 
on by them previous to the late war, and should have occupied the British 
harbors, and formed establishments on the British territory, which could not be 
suddenly abandoned without very considerable loss, His Royal Highness the 
Prince Regan‘, willing to give every indulgence to the citizens of the United 
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States, which is compatible with His Majesty's rights, has commanded me to 
instruct you to abstain from molesting such fishermen, or impeding the progress of 
their fishing during the present year, unless they should, by attempts to carry 
on a contraband trade, render themselves unworthy of protection or indulgence. 
You will, however, not fail to communicate to them the tenor of the instructions 
which you have received, and the view which His Maiesty’s Government take of 
the question of the fishery ; and you will, above all, be careful to explain to them 
that they are not, in any future season, to expect a continuance of the same 
indulgence. 
I have, &c., 
BATHURST. 


Vice-Admiral Sir Richard G. Keats. 
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IMPERIAL ACT 59, GEO. III, CAP. 38. 


An Act to enable His Majesty to make regulations with respect to takung and 
curing fish on certain parts of the coast of Newfoundland, Labrador, and 
His Majesty's other Possessions in North America, according to a Conven- 
tion made between His Majesty and the United States of America. (4th 
June, 1849.) 


\ \ THEREAS, a Convention between His Majesty and the United States of 

America, was made and signed at London, on the twentieth day of 
Uctober, one thousand eight hundred and eighteen ; and by the first article of the 
said Convention, reciting that differences had arisen respecting the liberty 
claimed by the United States for the inhabitants thereof, to take, dry, and cure 
fish, in certain coasts, bays, harbors and creeks of His Britannic Majesty's 
Dominions in America, it is agreed that the inhabitants of the said United 
States shall have for ever,in common with the subjects of His Britannie. 
Majesty, the liberty to take fish of every kind on that part of southern coast of 
Newfoundland, which extends from Cape Ray to the Rameaw Islands, 
on the western and northern coasts of Newfoundland, from the said Cape 
Ray to the Quirpon Islands, on the shores of the M agdalen Islands, and 
also on the coasts, bays, harbors and creeks from Mount. Joly, on the 
southern coasts of Labrador, to and through the Straits of Belleisle, and 
thence northwardly indefinitely along the coast, without prejudice, how- 
ever, to any of the exclusive rights of the Hudson’s Bay Company ; and it 
was also, by the said article of the said Convention, agreed that the American 
fishermen should have liberty for ever to dry and cure fish in any of the unset- 
tled bays, harbors and creeks of the southern part of the coast of Newfoundland, 
above described, and of the coast of Labrador; but that so soon as the same, or 
any portion thereof, should be settled, it should not be lawful for the said 
fishermen to dry or cure fish at such portion so settled, without previous agree- 
ment for such purpose with the inhabitants, proprietors or possessors of the 
eround :—And whereas, it is expedient that His Majesty should be enabled to 
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carry into execution so much of the said Convention as is above recited, and to 
make regulations for that purpose ; 

Be it therefore enacted by the King’s Most Excellent Majesty, by and with 
_ the advice and consent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority of the same, That from | 
and after the passing of this Act, it shall and may be lawful for His Majesty, by 
and with the advice of his Majesty’s Privy Council, by any Order or Orders in 
Council, to be from time to time made for that purpose, to make such regulations, . 
and to give such directions, orders and instructions to the Governor of New- 
foundland, or to any officer or officers on that station, or to any other person or 
persons whomsoever, as shall, or may be, from time to time, deemed proper 
and necessary for the carrying into effect the purposes of the said Convention, 
with relation to the taking, drying and curing of fish by the inhabitants of the 
United States of America, in common with British subjects, within the limits set 
forth in the said article of the said Convention, and hereinbefore recited ; Any Act 
or Acts of Parliament, or any law, custom or usage to the contrary in anywise 
notwithstanding. 

Il. And be it further enacted, That, from and after the passing of this Act, 
it shall not be lawful for any person or persons, not being a natural born subject 
of His Majesty, in any foreign ship, vessel or boat, nor for any person in any 
ship, vessel or boat, other than shall be navigated according to the laws of the 
United Kingdom of Great Britain and Ireland, to fish for, or to take, dry, or cure 
any fish of any kind whatever, within three marine miles of any coasts, bays, 
creeks or harbors whatever, in any part of His Majesty’s Dominions in America, 
not included within the limits specified and described in the first article of the 
said Convention, and hereinbefore recited ; and that if any such foreign ship, 
vessel or boat, or any persons on board thereof, shall be found fishing, or to have 
been fishing, or preparing to fish, within such distance of such coasts, bays, 
creeks or harbors, within such parts of His Majesty’s Dominions in America, out 
of the said limits, as aforesaid, all such ships, vessels and boats, together with 
their cargoes, and all guns, ammunition, tackle, apparel, furniture and stores, shall 
be forfeited, and shall and may be seized, taken, sued for, prosecuted, recovered 
and condemned by such and the like ways, means and methods, and in the same 
Courts as ships, vessels or boats may be forfeited, seized, prosecuted and con- 
demned for any offence against any laws relating to the Revenue of Customs, or 
the laws of Trade and Navigation, under any Act or Acts of the Parliament of | 
Great Britain or of the United Kingdom of Great Britain and Ireland ; Provided 
that nothing in this Act contained shall apply, or be constructed to apply, to the 
ships or subjects of any Prince, Power or State in amity with His Majesty, who 
are entitled by Treaty with His Majesty to any privilege of taking, drying or 
curing fish on the coasts, bays, creeks or harbors, or within the limits in this Act 
described. | 

III. Provided always, and: be it enacted, That it shall and may be lawful 
for any fisherman of the said United States to enter into any such bays or 
harbors of His Britannic Majesty’s Dominions in America, as are last mentioned, 
for the purpose of shelter and repairing damages therein, and of purchasing wood 
and of obtaining water, and for no other purpose whatever ; subject, nevertheless, 
to such restrictions as may be necessary to prevent such fishermen of the said 
United States from taking, drying or curing fish in the said bays or harbors, or in 
any other manner whatever abusing the said privileges by the said Treaty and this 
Act reserved to them, and as shall for that purpose be imposed by any Order or 
Orders to be from time to time made by His Majesty in Council under the 


authority of this Act, and by any regulations which shall be issued by the 
Governor, or person exercising the office of Governor, in any such parts of His 
Majesty’s Dominions in America, under or in pursuance of any such Order in 
Council as aforesaid. 

IV, And be it further enacted, That if any person or persons, upon requi- 
sition made to the Governor of Newfoundland, or the person exercising the 
office of Governor, or by any Governor or person exercising the office of Governor, 
in apy other parts of His Majesty’s Dominions in America as aforesaid, or by any 
officer or officers acting under such Governor, or person exercising the office of 
Governor, in the execution of any orders or instructions from His Majesty in 
Council, shall refuse to depart from such bays or harbors, or if amy person. or 
persons shall refuse or neglect to conform to any regulations or directions which 
shall be made or given for the execution of any of the purposes of this Act, 
every such person so refusing or otherwise offending against this Act, shall 
forteit the sum of two hundred pounds, to be recovered in the Superior Court of 
Judicature of the Island of Newfoundland, or in the Superior Court of Judica- 
ture of the colony or settlement within or near to which such. offence shall be 
committed, or by bill, plaint, or information in any of His Majesty’s Courts of 
Record at Westminster ; one moiety of such penalty to belong to His Majesty, 
his heirs, and successors, and the other moiety to such person or persons as shall 
sue or prosecute for the same; provided always that any such suit or prosecution, 
if the same be committed in Newfoundland, or in any other colony or settle- 
ment, shall be commenced within three calendar months; and, if commenced in 
any of His Majesty’s Courts at Westminster, within twelve'calendar monthsfrom 
the time of the commission of such offence. 


APPENDED 0G: 


Questions proposed by the House of Assembly of Nova Scotia, for consideration 
of Her Majesty's Legal Advisers ; 8th June, 1841 :— 


I. Whether the Treaty of 1783 was annulled by the war of 1812, and 
whether citizens of the United States possess any right of fishery in the waters 
of the lower Provinces other than ceded to them by the Convention of 1818; 
and if so, what right ? 

II. Have American citizens the right, under that Convention, to enter any 
of the bays of this Province to take fish, if, after they have so entered, they 
prosecute the fishery more than three marine, miles from the shores of such 
bays ; or should the prescribed distance of three marine miles be measured from 
the headlands, at the entrance of such bays, so as to exclude them ? 

III. Is the distance of three marine miles to be computed from the indents 
of the coasts of British America, or from the extreme headlands : and what isto 
be considered a headland ? 

IV. Have American vessels, fitted out for a fishery, a right to pass through 
the Gut of Canso, which they cannot do without coming within the prescribed 
limits, or to anchor there or to fish there ? and is casting bait to lure fish in the 
track of the vessel fishing, within the meaning of the Convention ? 
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V. Have American citizens a right to land on the Magdalen Islands, and 
conduct the fishery from the shores thereof, by using nets and seines; or what 
_ right. of fishery do they possess on the shores of those islands : and what is meant 
by the term shore ? 

VI. Have American fishermen the right to enter the bays and harbours of 
this Province, for the purpose of purchasing wood or obtaining water, having 
provided neither of these articles at the commencement of their voyages, in their 
own country; or have they only the right of entering such bays and harbours in 
cases of distress, or to purchase wood and obtain water, after the usual stock of 
those articles for the voyage of such fishing craft has been exhausted or 
destroyed ? 

VII. Under existing treaties, what right of fishery are ceded to the citizens 
of the United States of America, and what reserved for the exclusive enjoyment 
of British subjects ? 


AE BENDIX: 1), 


Opinion of the Queen’s Advocate General, and Her Majesty's Attorney General 
of England, upon a case submitted by the Assembly of Nova Scotia, as to 
the construction of the Convention of 1818, relative to the fisherves :— 


Doctors’ COMMONS, 
30th August, 1841. 


My Lorp,—We are honored with Your Lordship’s commands, signified in 
Mr. Backhouse’s letter of the 26th March, stating that he was directed to 
transmit to us the accompanying letter from the Colonial Office, enclosing the 
copy of a despatch, from the Lieutenant Governor of Nova Scotia, enclosing 
an Address to Her Majesty from the House of Assembly of that Province, com- 
plaining of the continued encroachments of American fishermen on the fishing 
grounds of Nova Scotia, and the adjoining Colonies, and praying that Her 
Majesty would establish, by an Order in Council, general regulations for the 
protection of the fisheries, according to the code annexed to the Address. 

Mr. Backhouse is pleased to request that we would take these ,papers into 
consideration, and report to Your Lordship our opinion, whether there is anything « 
in the proposed regulations which would be inconsistent with the stipulations of 
the Convention of the 20th October, 1818, between Great Britain and the United 
States of America. 

We are also honored with Mr. Backhouse’s letter of the 19th April, stating 
that he was directed-to transmit to us a further letter from the Colonial Office, 
dated the 16th instant, enclosing the copy of a despatch from the Lieutenant 
Governor of Nova Scotia, covering a copy of an address from the Legislative 
Council of that Province, objecting to one of the above mentioned regulations 
proposed by the House of Assembly, in the Session of 1838, and to request that 
we would take these matters into consideration, in addition to those referred to 
in his letter of the 26th March last, and that we would report to Your Lordship, 
at our earliest convenience, our opinion thereon. 
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We are also honored with Mr. Backhouse’s letter of the 8th June, stating 
that he was directed to transmit to us the accompanying letter from the Colonial 
Office, together with the copy of a despatch from the Lieutenant Governor ot 
Nova Scotia, enclosing a copy of a report of the House of Assembly, on the 
subject of the fisheries of that Province, and also enclosing a case for opinion, as 
to what rights have been ceded to the citizens of the United States of America, 
and as to what rights have been exclusively reserved to Her Majesty’s subjects, 
and to request that we would take the papers into consideration, and report to 
Your Lordship our opinion on the several questions stated in the case above 


mentioned. 
We are also honored with Mr. Backhouse’s letter of the 5th ult., stating that 


_ he was directed to transmit to us a correspondence, as marked in the margin, 


which has passed between the Foreign Office and Mr. Stevenson, the American 
Minister at this Court, and the Colonial Department, on the subject of a remon- 
strance addressed by Mr. Stevenson, against the proceedings of the authorities in 
Nova Scotia, towards American fishing vessels, encroaching on the fisheries of 
that coast, and to request that we would take these papers into consideration, and 
to report to Your Lordship our opinion thereupon. 

Ist Query.—In obedience to Your Lordship’s commands, we have taken 
these papers into consideration, and have the honor to report that we are of 
opinion that the Treaty of 1783 was annulled by the war of 1812; and we are 
also of opinion that the rights of fishery of the citizens of the United States, 
must now be considered as defined as regulated by the Convention of 1818; and 
with respect to the general question ‘if so, what right ? we can only refer to 
terms of the Convention, as explained and:elucidated by the observations which 
will occur in answering the other specific queries. 

2nd and 3rd Queries—Except within certain defined limits, to which the 
query put to us does not apply, we are of opinionthat by the terms of the Conven- 
tion, American citizens are excluded from any right of fishing within three miles 
of the coast of British America; and that the prescribed distance of three miles 
is to be measured from the headlands, or extreme points of land next the sea, or 
the coast, or of the entrance of bays, or indents of the coast; and, consequently, 
that no right exists on the part of American citizens to enter the bays of Nova 
Scotia, there to take fish, although the fishing being within the bay may be at a 
greater distance than three miles from the shore ofthe bay ; as we are of opinion 
that the term “headland” is used in the treaty to express the part of the land 
we have before mentioned, including the interiors of the bays, and the indents of 
the coast. 

4th Query.—By the Convention of 1818, it is agreed that American citizens 
should have the liberty of fishing in the Gulf of Saint Lawrence, and within 
certain defined limits, in common with British subjects; and such Convention 
does not contain any words negativing the right to navigate the Passage or Strait 
of Canso, and therefore it may be conceded that such right of navigation is not 
taken away by that Convention; but we have now attentively con- 
sidered the course of navigation to the Gulf by Cape Breton, and 
likewise the capacity and situation of the Passage of Canso, and of the 
British possessions on either side; and we are of opinion that, indepen- 
dently of treaty, no foreign country has the right to use or navigate the 
Passage of Canso ; and, attending to the terms of the Convention relating to the 
liberty of fishing to be enjoyed by the American citizens, we are also of opinion 
that that Convention did not, either expressly or by necessary implication, 
concede any such right of using-or navigating the passage in question, We are 
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also of opinion that casting bait, to lure fish in the track of any American vessel 
navigating the passage, would constitute a fishing within the negative terms of 
the Convention. | 

5th Query.—With reference to a claim of a right to land on the Magdalen 
Islands, and to fish from the shores thereof, it must be observed, that by the 
Convention, the liberty of drying and curing fish (purposes which could only be 
accomplished by landing), in any of the unsettled bays, &c., of the southern 
part of Newfoundland, and of the coast of Labrador, is specifically provided for ; 
but such liberty is distinctly negatived in any settled bays, &., and it must 
therefore be inferred, that if the liberty of landing on the shores of the Magdalen 
Islands had been intended to be conceded, such an important concession would 
have been the subject of express stipulation, and would necessarily have been 
accompanied with a description of the inland extent of the shore, over which 
such liberty was to be exercised, and whether in settled or unsettled parts 
but neither of these important particulars are provided for, even by implication ; 
and that, among other considerations, leads us to the conclusion, that American 
citizens have no right to land, or conduct the fishery, from the shores of the 
Magdalen Islands. The word “shores ” does not appear to have been used in the 
Convention in any other than-the general or ordinary sense of the word, and 
must be construed with reference to the liberty to be exercised upon it, and 
would, therefore, comprise the land covered with water, as far as could be 
available for the due enjoyment of the liberty granted. 

6th Query—By the Convention, the liberty of entering the bays and 
harbors of Nova Scotia, for the purpose of purchasing wood and obtaining 
water, is conceded in general terms, unrestricted by any condition expressed or 
implied, limiting the enjoyment to vessels duly provided with those articles at 
the commencement of their voyage; and we are of opinion that no such con- 
dition could be attached to the enjoyment of the liberty. 

7th Query.—The rights of fishing ceded to the citizens of the United States, 
and those reserved for the exclusive enjoyment of British subjects, depend 
altogether upon the Convention of 1818, the only existing treaty on this subject 
between the two countries, and the material points arising thereon, have been 
specifically answered in our replies to the preceding queries. 


We have, &c., 


(Signed, ) J. Dopson, 
THos. WILDE. 
Viscount Palmerston, K.B., &c., Wc. 


APPENDIX E. 


CIRCULAR RELATING TO CANADIAN IN-SHORE FISHERIES. 
TREASURY DEPARTMENT, 
WASHINGTON, May 16, 1870. 


Sir,—In compliance with the request of the Secretary of State, you are 
hereby authorised and directed to inform all masters of fish'ng vessels, at the 
time of clearance from your port, that the authorities of the Dominion of 
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Canada have terminated the system of granting fishing licences to foreign 
vessels, under which they have heretofore been permitted to fish within the 
maritime jurisdiction of the said Dominion—that is to say, within three marine 
miles of the shores thereof; and that all fishermen of the United States are 
prohibited from the use of such in-shore fisheries, except so far as stipulated in 
the first article of the Treaty of October 20, 1818, between the United States 
and Great Britain, in virtue of which the fishermen of the United States have, 
in common with the subjects of Her Britannic Majesty, the liberty to take fish 
of every kind on that part of the southern coast of Newfoundland which extends 
from Cape Ray to the Ramean Islands, on the western and northern coast of 
Newfoundland, from the said Cape Ray to the Quirpon Islands, on the shores of 
the Magdalen Islands, and also on the coasts, bays, harbors, and creeks, from 
Mount Joly, which was, when the treaty was signed, on the southern coast of 
Labrador, to and through the straits of Belle Isle, and thence northwardly, 
indefinitely along the coast, without prejudice, however, to any exclusive rights 
of the Hudson’s Bay Company; and have also liberty forever, to dry and cure 
fish in any of the unsettled bays, harbors, and crecks of the southern part of the 
coast of Newfoundland, above described, and of the coast of Labrador, unless 
the same, or any portion thereof, be settled, in which case it is not lawful for the 
said fishermen to dry or cure fish at such portion so settled, without previous 
agreement for such purpose with the inhabitants, proprietors, or possessors of the 
ground; and also, are admitted to enter any other bays or harbors for the purpose 
of shelter and repairing damages therein, of purchasing wood, and of obtaining 
water, and for no other purpose whatever, subject to such restrictions as may be 
necessary to prevent their taking, drying, or curing fish therein, or in any other 
manner whatever abusing the privileges reserved to them as above expressed. 
The Canadian Law of the 22nd of May, 1868, 31 Victoria, Cap. 61, entitled 
“An Act respecting Fishing by F oreion Vessels,” among other things, enacts that 
any commissioned officer of Her Majesty’s Navy, serving on board of any vessel 
of Her Majesty's Navy, cruising and being in the waters of Canada for purpose 
of atiording protection to Her Majesty’s subjects engaged in the fisheries; or any 
commissioned officer of Her Majesty’s Navy, fishery officer, or stipendiary 
magistrate on board of any vessel belonging to or in the service of the Govern: 
ment of Canada, and employed in the service of protecting the fisheries, or any 
officer of the customs of Canada, sheriff, magistrate, or other person duly 
commissioned for that purpose, may go on board of any ship, vessel, or boat 
within any harbor in Canada, or hovering (in British waters) within three marine 
miles of any of the coasts, bays, creeks, or harbors in Canada, and stay on board so 
long as she may remain within such place or distance. It also provides, that if 
such ship, vessel, or boat be bound elsewhere, and shall continue within such 
harbor, or so hovering for twenty-four hours after the master shall have been 
required to depart, any one of such officers or persons as are above mentioned 
may bring such ship, vessel, or boat into port, and search her cargo,and may also 
examine the master upon oath touching the cargo and voyage, and if the master 
or person in command shall not truly answer the questions put to him in such 
examination, he shall forfeit four hundred dollars; and if such ship, vessel, or 
boat be foreign, or not navigated according to the laws of the United Kingdom 
or of Canada, and have been found fishing, or preparing to fish, or to have been 
fishing (in British waters) within three marine miles of any of the coasts, bays, 
creeks, or harbors of Canada, not included within the above mentioned limits, 
without a licence, or after the expiration of the period named in the last licence 
granted to such ship, vessel, or boat under the first section of this Act, such ship, 
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vessel, or boat, and the tackle, rigg?’ =, apparel, furniture, stores, and cargo thereot 
shall be forfeited. And that all goods, ships, vessels, and boats, and the tackle, 
rigging, apparel, furniture, stores, and cargo liable to forfeiture under this Act, 
may be seized and secured by any oilicers or persons’ mentioned in the second 
section of this Act; and every person opposing any officer or person in the 
execution of his duty under this act, or aiding or abetting any other person in 
any opposition, shali forfeit eight hundred dollars, and shall be guilty of a 
misdemeanor, and upon conviction be liable to imprisonment for a term not 
exceeding two years. On the 8th of January, 1870, the Governor General of 
the Dominion of Canada, in Council, ordered that suitable sailing vessels, similar 
to La Canadienne, be chartered and equipped for the service of protecting the 
Canadian in-shore fisheries against illegal encroachments by foreigners, these 
vessels to be connected with the police force of Canada, and to form a marine 
branch of the same. It is understood that by a change of the boundaries between 
Canada and Labrador, the Canadian territory now includes Mount Joly, and a 
portion of the shore to the east thereof, which in the Treaty of 1818 was described 
_as the southern coast of Labrador. . 
This municipal change of boundary does not, however, interfere with the 
rights of American fishermen, as defined by the treaty, on that portion of what 
was the southern coast of Labrador, east of Mount Joly. 


Very respectfully, 
GEO. 8S. BoutwELL, 
Secretary. 


APPENDIX F. 


- Memoranpum of United States Fishing Vessels seized by Imperial and Canadian 
Cruisers during the season of 1870, for unlawful fishing, ete :-— | 


“ Wompatuch.’— Seized 27th June, 1870, at Aspy Bay, Nova Scotia ; actively 
fishing close in shore. 

Captain of vessel admitted having caught fish within the prohibited limits 
during that day, and that he was aware he was fishing illegally. 

“J. H. Nickerson.’ —Seized 30th June, 1870, at Ingonish Island, Nova Scotia, 
actually fishing inside the Island, within a mile distant from shore. Had been 
previously waimed three times, on the 25th, 26th, and 27th June, before fishing, 
with notice that vessel would be seized. Captain was personally informed that 
he had already violated the law by remaining in shore without cause, and was 
supphed with a copy of Mr. Boutwell’s circular to American fishermen. 

“(, Marshall.’—Seized 31st July, 1870, at Sandy Beach, inside Gaspé Bay, 
Quebec ; actually fishing, and drawing seine ashore. 

Previously boarded and warned. 

© Albert.’—Seized 20th August. 1870, at Charlotte Town, Prince Edward 
Island; violation of Merchant Shipping Act. Owner, master and crew, by their 
plea, own to knowledge of offence. 

“Clara F. Friend.”—Seized at Broad Cove, Cape Breton, Nova Seotia ; 
actually fishing within three miles of shore. Previously warned. 

Ieescued by crew and re-captured, 

Noti—The three seizures last above named, were made by Her Majesty's 
cruisers. 
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“ Lettie.’ —Seized 18th August, 1870, inside Gaspé Bay ; actually fishing, and 
having fished for seven days previously within prohibited limits. Had been 
boarded and warned. ws 

« Lizzie A. Tarr.” —Seized 27th August, 1870, at Seven Islands, Quebec, 
about 100 miles inside of the mouth of the River St. Lawrence ; actively fishing 
one quarter of a mile from shore. Master was aware that the vessel was trespass- 
ing. Owner subsequently pleaded for release, on ground that he had specially 
directed said master not to go and fish at that place according to his expressed 
intention, because he would thereby expose said owner’s property to seizure. 
Master and crew fishing on shares with owner. . 

“A. H. Wonson.”—Seized 3rd September, 1870, near Broad Cove, Sea Wolf 
Island, Cape Breton, Nova Scotia. Actively fishing between island and main- 
land, distant about one mile and a half from either shore. Previously boarded 
and warned. 

“A. J. Frankin,’—Seized 15th October, 1870, at Broad Cove, Cape Breton, 
Nova Scotia, having fished within prohibited limits.. Previously warned on the 
7th of October. Captain strongly denied having fished, and although boarding 
officer felt satisfied that trespass had been committed, he desisted for the time 
being from seizing on such assurance. Afterwards, proof of actual and extensive 
fishing within the prohibited limits during 10th and lith.was obtained, ard the 
seizure effected on the 15th October. 


“ Granada.’—Seized 25th October, 1870, at Port Hood, New Brunswick. 


Smuggling. 
-“ Romp.’—Seized 8th November, 1870, at Back Bay, New Brunswick, 
having fished at Grand Manan Island, New Brunswick, within prohibited limits. 
Master acknowledged being aware of the illegality of such fishing. 
“ Whate Fawn.’—Seized 25th November, 1870, at Head Harbor, Campo 
Bello, New Brunswick ; preparing to fish. : 
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CIRCULAR RELATING TO CANADIAN IN-SHORE FISHERIES. 


TREASURY DEPARTMENT, 
WASHINGTON, Juné 9, 1870. 


SiR,—In compliance with the request of the Secretary of State, you are 
hereby authorized and directed to inform all masters of fishing vessels, at the 
time of clearance from your port, that the authorities of the Dominion, of Canada 
have terminated the system of granting fishing licences to foreign vessels, under 
which they have heretofore been permitted to fish within the maritime juris- 
diction of the said Dominion, that is to say, within three marine miles of the 
shores thereof; and that all fishermen of the United States are prohibited from 
the use of such in-shore fisheries, except so far as stipulated in the first article 
of the Treaty of October 20, 1818, between the United States and Great Britain, 
in virtue of which the fishermen of the United States have, in common. with the 
subjects of Her Britannic Majesty, the liberty to take fish of every kind on that 
part of the southern coast of Newfoundland which extends from Cape Ray to the 
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Rameau Islands, on the western and northern coast of Newfoundland, ‘from the 
said Cape Ray to the Quirpon Islands, on the shores of the Magdaien Islands, and 
also on the coasts, bays, harbors, and creeks, from Mount Joly, which was, when 
the treaty was signed, on the southern coast of Labrador, to and through the 
Straits of Belle Isle, and thence northwardly, indefinitely along the coast, without 
prejudice, however, to any exclusive rights of the Hudson’s Bay Company ; and 
have liberty ferever to dry and cure fish in any of the unsettled bays, harbors, 
and creeks, of the southern part of the coast of Newfoundland, above described, 
and of the coast of Labrador, unless the same, or any portion thereof, be settled, 
in which case it is not lawful for the said fishermen to dry or cure fish at such 
portion so settled, without previous agreement for such purpose with the inhabi- 
tants, proprietors, or possessors of the ground; and also, are admitted to enter any 
other bays or harbors, for the purpose of shelter and of repairing damages therein, 
of purchasing wood, and of obtaining water, and for no other purpose whatever, 
subject to such restrictions as may be necessary to prevent their taking, drying,. 
or curing fish therein, or in any other manner whatever abusing the privileges 
reserved to them as above expressed. Fishermen of the United States are bound 
to respect the British laws and regulations for the regulation and preservation of 
the fisheries to the same extent to which they are applicable to British or 
Canadian fishermen. 

The Canadian law of the 22d of May, 1868, 31 Victoria, Cap. 61, intituled 
“ An Act respecting fishing by foreign vessels,” and the Act assented to on the 
12th May, 1870, intituled “ An Act to amend the Act respecting fishing by foreign 
vessels,” among other things, enact, that any commissioned officer of Her Majesty's 
navy, serving on board of any vessel of Her Majesty’s navy, cruising and being 
in the waters of Canada for the purpose of affording protection to Her Majesty's 
subjects engaged in the fisheries, or any commissioned officer of Her Majesty's 
navy, fishery officer, or stipendiary magistrate, on board of any vessel belonging 
to or in the service of the Government of Canada, and employed in the service of 
protecting the fisheries, or any officer of the Customs of Canada, sheriff, magistrate, 
or other person duly commissioned for that purpose, may go on board of any ship, 
vessel, or boat, within any harbor in Canada, or hovering (in British waters) 
within three marine miles of any of the coasts, bays, creeks, or harbors in Canada, 
and stay on board so long as she may remain within such place or distance ; 
and that any one of such officers or persons as are above mentioned may bring 
any ship, vessel, or boat, being within any harbor in Canada, or hovering (in 
British waters) within three marine miles of any of the coasts, bays, creeks, or 
harbors in Canada, into port, and search her cargo, and may also examine the 
master upon oath, touching the cargo and voyage; and if the master or person in 
command shall not truly answer the questions put to him in such examination, 
he shall forfeit four hundred dollars ; and if such ship, vessel, or boat, be foreign, 
or not navigated according to the laws of the United Kingdom, or of Canada, and 
has been found fishing or preparing.to fish, or to have been fishing (in British 
waters) within three marine miles of any of the coasts, bays, creeks, or harbors of 
Canada, not included w:thin the above mentioned limits, without a license, or 
after the expiration of the period named in the last license granted to such ship, 
vessel, or boat, under the first section of this Act, such ship, vessel, or boat, and 
the tackle, rigging, apparel, furniture, stores, and cargo thereof, shall be forfeited. 
And that all goods, ships, vessels, and boats, and the tackle, rigging, apparel, 
furniture, stores, and cargo, liable to forfeiture under this Act, may be seized and 
secured by any officers or persons mentioned in the second section of this Act. 
And every person opposing any officer or person in the execution of his duty 
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‘under this Act, or aiding or abetting any other person in any opposition, shall 
forfeit eight hundred dollars, and shall be guilty of a misdemeanor, and upon 
conviction be liable to imprisonment for a term’not exceeding two years. 

Lt will be observed, that the warning formerly given is not required wnder 
the amended Act, but that vessels trespassing are liable to seizwre without such 
warning. nee . Se a ‘ 

On the 8th of January, 1870, the Governor General of the Dominion of 


Canada, in Council, ordered that suitable sailing vessels, similar to the “La : 


Canadienne,” be chartered and equipped for the service of protecting the Cana- 
dian in-shore fisheries against illegal encroachments by foreigners, these vessels 
to be connected with the police force of Canada, and to form a marine brarich of 
the same. It is understood that, by a change of the boundaries between Canada 
and Labrador, the Canadian Territory now includes Mount Joly, and a portion of 
_ the shore to the east thereof, which, in the Treaty of 1818, was described as the 
southern coast of Labrador. This municipal change of boundary does not, how- 
ever, interfere with the rights of American fishermen, as defined by the treaty, on 
_ that portion of what was the southern coast of Labrador, east of Mount Joly. 


Very respectfully, 


GEO. 8. BoUTWELL, 
Secretary of the Treasury. 
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APPENDIX. H. 


EARL BATHURST TO MR. ADAMS. 


ForEIGN OFFICE, 30th October, 1815. 


The undersigned, one of His Majesty’s principal Secretaries of State, had the 
honour of receiving the letter of the Minister of the United States, dated the 
25th ultimo, containing the grounds upon which the United States conceive them- 
selves, at the present time, entitled to prosecute their fisheries within ‘the limits 
of the British Sovereignty, and to use British territories for purposes connected 
with the fisheries. 


A pretension of this kind was certainly intimated on a former occasion, but 


in a manner so obscure that His Majesty’s Government were not enabled even to 
conjecture the grounds upen which it could be supported. 
} His Majesty's Government have not failed to give to the argument contained 
in the letter of the 2/th ultimo, a candid and deliberate consideration, and, 
although they are compelled to resist the claim of the United States, when thus 
brought forward as a question of right, they feel every disposition to afford to 
' the citizens of those States all the liberties and privileges connected with the 
fisheries which can consist with the just rights and interests of Great Britain, and 
secure His Majestv’s subjects from those undue molestations in their fisheries 
which they have formerly experienced from citizens of the United States. The 
Minister of the United States appears, by his letter, to be well aware that Great 
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Britain has always considered the liberty formerly enjoyed by the Unitéd States 


of fishing within British limits, and using British territory, as derived from the: 
third article of the Treaty of 1783,and from that alone ; and that the claim of an 


_. independent State to occupy and use at its discretion any portion of the territory 


_ of another, without compensation or corresponding indulgence, cannot rest on any 
other foundation than conventional stipulation. It is unnecessary to enquire 
into the motives which might have originally mfluenced Great Britain in 
conceding such liberties to the United States, or whether other articles of the 
Treaty, wherein these liberties are specified, did, or did not, in fact, afford an 
equivalent for them, because all the stipulations profess to be founded on 
reciprocal advantages and mutual convenience. If the United States derived 
from that Treaty privileges from which other independent nations, not admitted 
by Treaty, were excluded, the duration of the privileges must depend on the 
duration of the instrument by which they were granted; and if the war abro- 
gated the Treaty, it determined the privileges. 

It has been urged, indeed, on the part of the United States, that the Treaty 
of 1783 was of a peculiar character, and that, because it contained a recognition 
of American Independence, it could’ not be abrogated by a subsequent war 
between the parties. To a position of this novel nature Great Britain cannet 
accede. She knows of no exception to the rule, that all Treaties are put an end 
to by a subsequent war between the same parties. She cannot, therefore, consent 
to give to her diplomatic relations with one State a different degree of perman- 
ency from that on which her connexion with all other States depends. Nor can 
she consider any one State at liberty to assign to a Treaty made with her such a 
peculiarity of character as shall make it, as to duration, an exception to all other 
Treaties, in order to found, on a pecularity thus assumed, an irrevocable title to 
all indulgences, which have all the features of temporary concessions. a 
The Treaty of Ghent has been brought forward by the American Minister 
as supporting, by its reference to the boundary line of the United.States, as fixed 
by the Treaty of 1783, the opinion that the Treaty of 1783 was--agt abrogated 
by the war. The undersigned, however, cannot observe in any one ot its articles 
any express or implied reference to the Treaty of 1783, as still in force. It will 
not be denied that the main object of the Treaty of Ghent was the mutual 
restoration of all territory taken by either party from the other during the war. 

As a necessary consequence of such a stipulation, each party reverted to 
their boundaries as before the war, without reference to the title by which these 
possessions were acquired, or to the mode in which their boundaries had been 
previously fixed. In point of fact, the United States had before acquired 
possession of territories asserted to depend on other titles than those which Great 
Britain could confer. ; : 

The Treaty of Ghent, indeed, adverted, as a fact of possession, 
to certain boundaries of the United States which were specified in the Treaty of 
1783 ;. but surely it will not be contended that therefore the Treaty of 1783, was 
not considered at an end. eo 

It is justly stated by the American Minister that the United States did not 
need. a new grant of the boundary line. The war did not arise out of a contested 
boundary; and.Great Britain, therefore, by the act of treating with the United 
States, recognized that nation in its former dimensions, excepting so far as the 
jus belli had interfered with them, and it was the object of the Treaty of Ghent 
to cede such rights to territory as the jus belli had conferred. Still less does the 
free navigation of the Mississippi, as demanded by the British negotiators at 
Ghent, in any manner express or imply the non-abrogation of une Treaty of 


s 


62 


1783 by the subsequent war. It was brought forward by them as one of many 
advantages which they were desirous of securing to Great Britain; and if, in the 


first instance, demanded without equivalent, it left it open to the negotiators of 


the United States to claim for their Government, in the course of their confer- 
ences, a corresponding benefit. The American Minister will recollect that 
propositions of this nature were at one time under discussion, and that they were 
only abandoned at the time that Great Britain relinquished her demand to the 
navigation of the Mississippi. If, then, the demand on the part of Great Britain 
can be supposed to have given any weight to the present argument of the United 
States, the abandonment of that demand must’have effectually removed it. 

it is by no means unusual for Treaties containing recognitions and acknow- 
ledgements of title, in the nature of perpetual obligation, to contain, likewise, 
grants of privileges liable to revocation. The Treaty of 1783, like many others, 
contained provisions of different characters, some in their own nature irrevocable, 
and others of a temporary nature. If it be thence inferred that, because some 
advantages specified in that Treaty would not be put an end to by the war, 
therefore all the other advantages were intended to be equally permanent, it 
must first be shown that the advantages themselves are of the same, or, at least, 
of a similar character; for the character of one advantage recognized or conceded 
by Treaty can have no connection with the character of another, though conceded 
by the same instrument, unless it arises out of a strict and necessary connection 
between the advantages themselves. But what necessary connection can there 
be between a right to independence and a liberty to fish within British jurisdic- 
tion, or to use British territory ? Liberties within British limits are as capable 
of being exercised by a dependent, as by an independent State, and cannot, 
therefore, be the necessary consequence of independence. | 

The independence of a State is that which cannot be correctly said to be 
granted by Treaty, but to be acknowledged by one. In the Treaty of 1783, the 
independence of the United States was certainly acknowledged, not merely by 
the consent, towmake the Treaty, but by the previous consent to enter into the 
provisional articles executed in November, 1782. The independence might have 
been acknowledged, without even the Treaty or the provisional articles; but, by 
whatever mode acknowledged, the acknowledgment is, in its own nature, irrevo- 
cable. A power of revoking, or even of modifying it, would be destructive of the 
thing itself, and, therefore, all such power is necessarily renounced when the 
acknowledgment is made. The war could not put an end to it, for the reason 
justly assigned by the American Minister, because a nation could not forfeit its 
sovereignty by the act of exercising it, and for the further reason, that Great 
Britain, when she declared war on her part against the United States, cave them, 
by that very act, a new recognition of their independence. 


The nature of the liberty to fish within British limits, or to use British. 


territory, is essentially different from the right to independence, in all that may 
reasonably be supposed to regard its intended duration. The grant of this 
liberty has all the aspeet of a policy tem porary and experimental, depending on 


the use that might be made of it, on the condition of the islands and places where 


it was to be exercised, and the more general conveniences or inconveniences, in a 
military, naval, or commercial point of view, resulting from the access of an 
independent nation to such islands and places. When, therefore, Great Britain, 
admitting the independence of the United States, denies their right to the 


liberties for which they now contend, it is not that she selects from the Treaty, - 


articles, or parts of articles, and says,at her own will, this stipulation is liable to 
forfeiture by war, and that it is irrevocable; but the principle of her reasoning 
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is, that sueh distinctions arise out of the provisions themselves, and are founded 
on the very nature of the grants. But the rights acknowledged by the Treaty 
of 1783 are not only distinguishable from the liberties conceded by the same 
Treaty, in the foundation. upon which they stand, but they are carefully 
distinguished in the Treaty of 1783 itself. The undersigned begs to call the 
_ attention of the American Minister to the wording of the first and third articles, 
to which he-has often referred for the foundation of his arguments. In the first 
article, Great Britain acknowledges an independence already expressly recognized 
by the Powers of Kurope and by herself, in her consent to enter into provisional 
articles, of November, 1782. In the third article, Great Britain acknowledges 
the right of the United States to take fish on the Banks of Newfoundland and 
other places, from which Great Britain has no right to exclude an independent 
nation; but they are to have the liberty to cure and dry them in certain 
unsettled places within His Majesty's territory. If these liberties, thus granted, 
were to be as perpetual and indefeasible as the rights previously recognized, it 
is difficult to conceive that the plenipotentiaries of the United States would have 
admitted a variation of language so adapted to produce a different impression, 
and, above all, that they should have admitted so strange a restriction of a 
perpetual and indefeasibile right as that with which the article concludes, which 
leaves a right so practical and so beneficial as this is admitted to be, dependent 
on the will of British subjects, in their character of inhabitants, proprietors, or 
possessors of the soil—to prohibit its exercise altogether, i 

It is surely obvious that the word right, is, throughout the Treaty, used as 
applicable to what the United States were to enjoy in virtue of a recognized 
independence, and the word liberty to what they were to enjoy as concessions 
strictly dependent on the Treaty itself. The right of the United States has 
been asserted upon other arguments, which appear to the undersigned not 
altogether consistent with those that had been previously advanced. ‘It has 
been argued by the Minister of the United States that the Treaty of 1783 did 
not confer upon the United States the liberty of fishing within British jurisdic- 
tion, and using British territory, but merely recognized a right ‘which they 
previously had; and it has been thence inferred that the recognition of this 
right renders it as perpetual as that of their independence. 

If the Treaty of 1783 did not confer the liberties in question, the under- 
signed cannot understand why, in their support, the point should have been so 
much pressed, that the Treaty is in force notwithstanding the subsequent war. 
If, as stated by the American Minister, the time of the settlement of North 
America was the origin of the liberties of the United States in respect to the 
fisheries, and their independence, as recognised in 1783, was, as furthur argued 
by him, the mere recognition of rights and liberties previously existing, (which 
must have been in virtue of their independence,) it would seem to follow that 
their independence was recognised from the time of the settlement of North 
America, for no other period can be assigned. The undersigned is totally unable 
to collect when the American Minister considers the independence of his 
country to have commenced, yet this is a point of no small importance, if other 
rights are to be represented as coeval with it, or dependent on it. 

As to the origin of these privileges, in point of’ fact, the undersigned is 
ready to admit that, so Jong as the United States constituted a part of the 
Dominions of His Majesty, the inhabitants had the enjoyment of them, as they 
had of other political and commercial advantages, in common with His Majesty's 
subjects. But they had, at the same time, in common with His Majesty’s other 
subjects, duties to perform, and when the United States, by their separation 


ta 


64 
from Great Britain, became released from the duties, they became excluded, also, 
from the advantages of British subjects; they cannot, therefore, now claim, other- 
wise than by Treaty, the exercise of privileges belonging to them as British 
subjects, unless they are prepared to admit, on the part of Great Britain, the 
exercise of the rights which she enjoyed previous to the separation. 

If it be contended, on the part of the United States, that, in consequence of 
having been once a part of the British dominions, they are now entitled, as of 
right, to all the privileges which they enjoyed as British subjects, in addition to. 
those which they have as an independent people, the undersigned cannot too, 
strongly protest against such a doctrine; and it must become doubly necessary 
for Great Britain to hesitate in conceding the privileges which are now the 
subject of discussion, lest, by such a concession, she should be suppos d to counte- 
nance a principle not less novel than alarming. But; though GreateBritain can 
never admit the claim of the United States to enjoy those liberties, with respect 
to the fisheries, as matter of right, she is by no means insensible to some of those 
considerations with which the letter of the ‘American Minister concludes. 

Although His Majesty’s*Government cannot admit that the claim of the 
American fishermen to fish within British jurisdiction, and to use the British 
territory for purposes connected with their fishery, is analogous to the indulgence 
which has been granted to enemies’ subjects engaged in fishing on the high eas, 
for the purpose of conveying fresh fish to market ; yet they. do feel that the 
enjoyment of the-liberties former ly used by the inhabitants of the United States 
may be very conducive to their national and individual prosperity, though they 
should be placed under some modifications; and this feeling operates most ‘forcibly 
in favor of concession. But Great Britain can only offer the concession in a way 
which shall effectually protect her own subjects from such obstructions to their 
lawful enterprises as they too frequently experienced immediately previous to 
the late war, and which are, from their very nature, calculated to produce 


~ collision and dissension between the two States. 


It was not of fair competition that His Majesty’s Government had reason to 
complain, *out of the pre-occupation of British harbors and creeks, in North 
America, by the fishing vessels of the United States, and the forcible exclusion of 
British vessels from places where the fishery might be most advantageously con- 
ducted. They had, likewise, reason. to complain of the clandestine introduction 
of prohibited g goods into the British Colonies by. American vessels, ostensibly 
engaged in the fishing trade, to the great injury of the British revenue. 

The undersigned has felt it incumbent on him thus generally to notice these 
obstructions, in the hope that the attention of the Government of the United 
States wil! be directed to the subject; and that they may be induced amicably 
and cordially to co-operate with His Majesty's Government in devising such 
regulations as shall. prevent the recurrence of similar inconveniences. 

His Majesty’s Government are willing to enter into peectiaabns with the 
Government of the United States for the modified renewal of the liberties in 
question, and they doubt not that an. arrangement may be made, satisfactory to 
both countries, and tending to confirm the amity now so happily subsisting 
between them. 


The undersigned avails himself of this opportunity of renewing to Mr. 
Adams the assurances of his high consider ation. 


(Signed,) BATHURST. 
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CHRISTIAN A. ROBERTSON....... .ssees RESPONDENT. 

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA. 


Petition of Right—Fisheries Act, 31 Vic. ch. 60 (D)—British North 
America Act, 1867, secs. 91, 92 and 109—Fisheries, regulation 
and protection of —License to fish in that part of the Miramichi 
River above Price's Bend—Rights of riparian proprietors in 
granted and ungranted lands—Right of passage and right of 
Jishing. 

On January Ist, 1874, the Minister of Mavine and Fisheries of Canada, 
purporting to act under the powers conferred on him by sec. 
2, ch. 60, 31 Vic., executed on behalf of Her Majesty to the 
suppliant an instrument called a lease of fishery, whereby Her 
Majesty purported to lease to the suppliant for nine years a 
certain portion of the South West Miramichi River in New 
Brunswick for the putpose of fly-fishing for salmon therein. The 
locus in quo being thus described in the special case agreed to 
by the parties :— 

«t Price's Bend is about 40 or 45 miles above the ebb and flow of 
the tide. The stream for the greater part from this point 
upward, is navigable for canoes, siuall boats, flat-bottomed scows, 
logs and timber. Logs are usua tly driven down the river in high 
water inthe spring and fall. The stream is rapid. During sum- 
mer it ig in some places on the bars very shallow.” 

Cértain persons who had received conveyances of a portion of the 
river and who, tinder stich coriveyances, claimed the exclusive 
right of fishing in such portion, interrupted the suppliant in the 
enjoyment of his fishing under the lease granted to him, and put 
him to certain expenses in endeavoring to assert and defend his 
claim to the ownership of the fishing of that portion of the river 
included in his lease. The Supreme Court of New Brunswick 
having decided adversely to his exclusive right to fish in virtue 


* Prrsent.Sir W. J. Ritchie, Knight; ©. J.; and Strong, Four- 
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1882 of said lease, the suppliant presented a petition of right and 
ny ous claimed compensation from Her Majesty for the loss of his fish- 
THE QUEEN 4 nate . 
b. ing privileges and for the expenses he had incurred. 


RoBertson. By special case certain questions (which are given below) were 
“wre submitted for the decision of the court, and the Exchequer Court 
held inter alia that an exclusive right of fishing existed in the 
parties who had received the conveyances, and that the Minister 
of Marine and Fisheries consequently had no power to grant a 
lease or license under sec. 2. of the Fisheries Act of the portion 
of the river in question, and in answer to the 8th question, viz. : 
“where the lands (above tidal water) through which the said 
river passes are ungranted by the Crown, could the Minister of 
Marine and Fisheries lawfully issue a lease of that portion of the 
river?” held, that the Minister could not lawfully issue a lease 
of the bed of the river, but that he could lawfully issue a license 
to fish as a franchise apart from the ownership of the soil in that 
portion of the river. 

The appellant thereupon appealed to the Supreme Court of Canada 
on the main question; whether or not an exclusive right of fish- 
ing did so exist. 

Held,—(affirming the jadgment of the Exchequer Court) Ist, that 
the general power of regulating and protecting the Fisheries, 
under the British North America Act, 1867, sec. 91, is in the 
Parliament of Canada, but that the license granted by the Min- 
ister of Marine and Fisheries of the locus in quo was void because 
said act only authorizes the granting of leases “ where the exclu- 
sive right of fishing does not already exist by law,” and in this 
case the exclusive right of fishing belonged to the owners of the 
Jand through which that portion of the Miramichi River flows, 

2nd. That altho’ the public may have in a river, such as the one in 
question, an easement or right to float rafts or logs down and a 
right of passage up and down in Canada, &c., wherever the 
water is sufficiently high to be so used, such right is not incon- 
sistent with an exclusive right of fishing or with the right of the 
owners of property opposite their respective lands ad medium 
Jilum aque. 

rd. That the rights of fishing in a river, er as is that part of the 
Miramichi from Price’s Bend to its sour ce, are an incident to the 
grant of the land through which such river flows, and where 
such grants have been made there is no authority given by the 
B. N. A. Act, 1867, to grant aright to fish, and the Dominion 
Parliament has no right to give such authority. 

4th. Per Ritchie, C.J., and Strong, Fournier and Henry id) .-— 


(reversing the bee of the Exchequer Court on the 8th. 


SUPREME COURT OF CANADA. 


question submitted) that the ungranted lands in the Province of 
New Brunswick being in the Crown for the benefit of the people 
of New Brunswick, the exclusive right to fish follows as an inci- 
dent, and is in the Crown as trustee for the benefit of the people 
of the province, and therefore a license by the Minister of Marine 
and Fisheries to fish in streams running through provincial pro- 
perty would be illegal. 


APPEAL from a judgment rendered by Mr. Justice 
Gwynne in the Exchequer Court of Canada, in the mat- 
ter of the petition of right of Christian A. Robertson, 
the above-named respondent. 

The following special case was agreed to by the parties: 

“The Miramichi river at Price's Bend is about forty 
or forty-five miles above the ebb and flow of the tide. 
The stream for the greater part from this point, upward, 
is navigable for canoes, small boats, flat bottom scows, 
logs and timber. Logs are usually driven down the 
river in high water in the spring and fall. The stream 
is rapid. During summer it is in some places on the 
bars very shallow. In the salmon ‘ishing season, say 
June, July and August, canoes have to be hauled over 
the very shallow bars by hand. 

“On the 5th November, A.D. 1835, a grant issued to 
the Nova Scotia and New Brunswick Land Company of 
580,000 acres, which included within its limits that 
portion of the Miramichi river which is in question, 
and the said grant contained, together with the usual 
granting clauses, the following clause :—‘ Hxcepting also 
out of the said tract of land, described within the said 
bounds, all and every lot, piece and parcel of land 
which have been heretofore by us or our predecessors 
given or granted to any person or persons whatsoever, 
or to any body corporate by any grant or conveyance 
under the Great Seal of the province of New Brunswick, 
or the Great Seal of the province of Nova Scotia during 
the period when the said hereby granted tract of land 
was part and parcel of our said province of Nova Scotia, 
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together with all privileges, &c., and also further 
excenting the bed and waters of the Miramichi river, 
and the beds and waters of all the rivers and streams 
which empty themselves either into the river St. John 
or the river Nashwaak, so far up the said rivers or 
streams respectively as the same respectively pass 
through, or over any of the said heretofore previously 
granted tracts, pieces or parcels of land hereinbefore 
excepted.’ (Copy of grant may be referred to.) 
“Copies of grants, made prior to the grant to the 
Nova Scotia and New Brunswick Land Company, of 
same lots within and some immediately adjoining and 
outside of the boundaries of the company’s tract, to 
Steven Hovey, Peter Hayes, Thomas Hunter and James 
Young, and twelve other copies of letters patent are 
herewith and may be referred to. The other grants to 
the others within the.company’s tract are in similar 
form ; copy of map annexed to the grant to the com- 


pany is also filed herewith, and all are made part 


of this case. 

‘On the first day of January, A.D. 1874, the Honor- 
able Peter Mitchell, then being the Minister of Marine 
and Fisheries in and for the Dominion of Canada, did, 
in pursuance of the powers purporting to be vested in 
him by the Act of the parliament of Canada, intituled 
“An Act for the regulation of fishing and protection of 
the fisheries,” lease to suppliant as follows :— 


LEASE OF FISHERY. 


“Dominion of Canada, to wit: 


‘“ Lease between Her Majesty, acting by and through 
the Minister of Marine and Fisheries for the Dominion 
of Canada, of the one part, and Christian A. Robertson, 
esquire, of the city of St. John, New Brunswick, of the 
other part. 
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“Her Majesty hereby leases, for the purpose of fly 
fishing for salmon, unto the said Christian A. Robertson, 
nereto present and accepting for himself, his heirs 
executors, administrators and assigns, for and during 
the period hereinafter mentioned, and under the con- 
ditions hereinbelow stipulated, a certain fishing station 
situated on the South-west Miramichi river, in the pro- 
vince of New Brunswick, and described as follows, that 
is to say: the fluvial or angling division of the South- 
west Miramichi river from Price’s Bend to its source. 

“The present lease is hereby made for and during 
the space and term of nine years, to be computed and 
reckoned from the first day of January, one thousand 
eight hundred and seventy four until the thirty-first 
day of December, which will be in the year of our Lord 
one thousand eight hundred and eighty-two, and on 
the following conditions :— 

“Ist. That the said lessee shall pay to Her Majesty, 
into the hands of the Minister of Marine and Fisheries 
for the time being, or such other person or persons duly 
authorized to receive the same, an annual rent of fifty 
dollars currency, the said rent payable yearly in 
advance. 

“ 2nd. That the said lessee shall, in the use and occu- 
pation of the fishery station and privileges hereby leased, 
and the working of the same, in every respect conform 
to all and every the provisions, enactments and require- 
ments of the fishery laws now, or which may hereafter 
be in force, and comply with all rules and regulations 
adopted or to be passed by the Governor General in 
Council relative thereto. 

“8rd. That the lessee shall neither concede nor trans- 
fer any interest in the present grant, nor sub-let to any 
one without first duly notifying the Department of 

Marine and Fisheries, and receiving the written, consent 
of the Minister thereof, or some other person or persons 
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1882 anthorized to that effect. Provided always that actual 
Tus Quen settlers shall enjoy the privilege of fishing with a rod 
aa ih and line in the manner known as fly surface-fishing in 

—- front of their own properties. 

“Ath. That the said lessee shall not have any right, 
claim or pretension to any indemnity or abatement of 
rent by reason of a decrease or failure in the fishery by 
these presents leased. 

‘ 5th. That in default of payment by the said lessee 
of the rent as hereinbefore stipulated, or by his neglect, 
default or evasion, failure or refusal to fulfil any of the 
other clauses and conditions of this lease, the same may, 
at the option of the lessor, be at any time determined 
and put an end to upon notice thereof to the said lessee 
by letter posted to him to the pest office nearest to the 
said premises, or by personal notice through any over- 
seer of fisheries for the province of New Brunswick, or 
other person by the Minister of Marine and Fisheries 
deputed for the purpose, and the said lease shall become 
absolutely void and the crown may thereupon enter 
into possession and enjoyment of the said station and 
privileges without any indemnification for improve- 
ments or recourse to law, and relet the same ; the said 
lessee being moreover held bound and liable for all 
loss or damage which might accrue or arise to the crown 
by reason of receiving a lower rent, or being unable to 
release the premises and privileges appertaining thereto 
or otherwise. 

“6th. That the said lessee binds himself to establish 
and maintain efficient private guardianship upon 
the said stream throughout each season, to the 
satisfaction of the lessor, who reserves the right of 
four rods. 

“This said lease (in duplicate) made and passed on’ 
the thirty-first day of October, in the year of our Lord 
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one thousand eight hundred and seventy-three in pre- 1882 
sence of the undersigned witnesses. THE QUEEN 
P. M1ITcHELL, R ie 
OBERTSON. 


Minister of Marine and Fisheries). — 
Witness: S P. Bauset. 
Countersigned— W. F. Whitcher, 
Commissioner of Fisheries. 
C. A. Roberison. 
Witness: W. H. Venning. 

“It is admitted for the purpose of this case: 

“1. That the Government of Canada did not own’ 
the lands adjoining the said river within the limits of 
the said lease. | 

“2. That the said lease includes all that portion of 
the South-west Miramichi River included in the lands 
of the aforesaid grant to the Nova Scotia and New Bruns- 
wick Land Company; and also the remainder of the 
river above the said grant up to its source, which last 
portion of the river passes through ungranted land, and 
is of comparatively little value for the purpose of sal- 
mon fishing. That the said river for several miles up 
the stream and above and below the lots and parcels of 
land previously granted to the said New Brunswick and 
Nova Scotia Land Company, and excepted in the said 
grant, is within the boundaries of the land described in 
the said grant. That under the said lease the suppliant 
entered upon the said fluvial division so leased to him, 
and paid the annual rent, and fulfilled and performed 
all the conditions and agreements and provisions in the 
said lease contained on his part and behalf to be kept 
fulfilled and performed. 

“3. That although the suppliant under the said lease 
claimed to be in occupation of the said fishery station 
described in aforesaid lease, and to have the exclusive 
tight of fishing therein, and that subject to the reserva- 


tions in the said lease he had the right of preventing all 
2 
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persons from fishing for salmon within the bounds of the 
said fishery station, James Steadman and Edgar Hanson, 
who were not actual settlers, and who did not have or 
claim to have any lease, license or permission so to do 
from the Minister of Marine and Fisheries, or from the 
suppliant, did (with the permission and consent of and 
under and by virtue of conveyances from the said Nova 
Scotia and New Brunswick Land Company of land, 
including a portion of the said river above the aforesaid 
grants so excepted and reserved in said grant to the 
Company), during the year 1875, and during the season 
when fly-fishing was lawful, enter upon the said por- 
tion of the river, being a part of the river so leased as 
aforesaid, and fished for and caught salmon by fly fish- 
ing against the will of suppliant and against his con- 
sent. . 

“4. That in order to maintain his rights and _ privi- 
leges, and the right of fishing purporting to be granted 
and demised to the suppliant by the said lease, the sup- 
pliant prevented the said James Steadman and Edgar 
Hanson from fly fishing. 

“5. That the said James Steadman and Edgar Hanson 
respectively, brought actions against the suppliant and 
his servants for and by reason of such prevention from 
fishing, as above stated, and such proceedings were 
thereupon had that the said James Steadman and Edgar 
Hanson recovered against the suppliant damages and 
costs, which the suppliant has been obliged to pay, and 
that the Supreme Court of New Brunswick on appeal 
(see Steadman v. Robertson et al., and Hanson v. Robertson 
et al. (1), held that the Minister of Marine and Fisheries 
had no right or power to issue the said fishery lease, 
and that the same was null and void. 

“6. That in and about the defence of the said actions 
the suppliant also incurred costs and expenses. 


(1) 2 Pugs. & Bur. 573. 
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“7, That also by reason of the premises the suppliant 
has sustained other loss and damage. 


“8. That in establishing and maintaining efficient Rene 


private guardianship upon the said stream through the 
season, required by the said lease, the suppliant has 
also expended money. | 

“9 That the suppliant therefore prays that her 
Majesty will be pleased to do what is right and just in 
the premises, and cause the suppliant to be re-imbursed 
and compensated for the moneys so expended by him 
as aforesaid, and for the losses, damages and injuries 
sustained by him as aforesaid. 

“10. It is agreed that the statements above set out 
are admitted for the purpose of this special case, and 
are to be used for the purpose of enabling the court to 
decide the questions of law raised hereby. 

“11. It is also agreed that either party may appeal 
from the judgment to be pronounced in the above case 
as upon a demurrer. 

“The following questions are therefore submitted 
for the decision of the court : 

“1, Had the Parliament of Canada power to pass 
the 2nd section of the said Act entitled “An Act 
for the regulation of fishing and the protection of the 
Fisheries ?” 

“9. Had the Minister of Marine and Fisheries the 
right to issue the fishery lease in question ? 

“3. Was the bed of the S. W. Miramichi within the 
limits of grant to the Nova Scotia and New Brunswick 
Land Company, and above the grants mentioned and 
reserved therein, granted to the said company ? 

“4 Tf go, did the exclusive right of fishing in said 
river thereby pass to the said company ? 

“5. If the bed of the river did not pass, had the com- 
pany, as riparian proprietor, the right of fishing ad 
filum aque; and if 50, was that right exclusive ? 
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1882 “6. Have the grantees in grants of lots bounded by 
Ree ai Ques said river, or by any part thereof, and excepted from the 
Rozenrsor, 841d company’s grant, any exclusive or other right of 

fishing in said river opposite their respective grants ? 

“7. If an exclusive right of fishing in a portion of the 
Miramicht river passed to said company, or to the 
grantees in the excepted grants, or any of them, could 
the Minister of Marine and Fisheries issue a valid 
fishery lease of such portion of the river 2 

“8, Where the lands (above tidal water) through 
which the said river passes are ungranted by the Crown, 
could the Minister of Marine and Fisheries lawfully 
issue a lease of that portion of the river ? 

“9. It is understood and agreed, that if upon the 
final determination of the case it be held that the 
Government had no power to make the lease in ques- 
tion to Mr. Robertson, an order shall be made referring 
it to the proper officer of the court to take an account 
of the expenses actually and properly incurred by Mr. 

_ Robertson, in connection with the suits in the courts of 
New Brunswick, and such other actual expenses as he 
may have been put to on account of the action of the 
parties who intercepted the rights claimed by him 
under the lease; and it is further understood and 
agreed that the coreriment shall pay to Mr. Robertson 
‘such of these expenses as the court may think him 
entitled to, in case the parties to this suit may differ 
upon the matter.” 

The case was argued in the Exchequer Court for the 
Suppliant by Mr. Haliburton, Q. C., and for the Crown 
by Mr. Lash, Q.C. 

On the 7th October, 1880, ‘the following duet ft 
was delivered by Gwynnu, J. :— 

“This special case came before me in the month of 
February, but upon the argument appearing to be 
Imperfect was withdrawn, and amended, and as so 


SUPREME COURT OF CANADA. 


amended was argued in the month of May. After this 


argument there appeared to me to be still wanting Tine Qua 


information as to some facts which should be introduced 
by way of further amendment. These facts have been 
supplied during the vacation an? are now made part 
of the case. | | 

“The question is as to the right to the Salmon 
Fishery in the Miramichi River in the Province of New 
Brunswick, and as to the validity of an instrument pur- 
porting to be a lease or license under the provisions of 
the Fisheries Act of 1868, issued by the Minister of 
Marine and Fisheries, bearing date 3ist October, 1878. 
The questions submitted by the special case which has 
been agreed upon are as follows: 

“1, Had the Parliament of Canada power to pass 
the 2nd section of the Act of 1868 entitled: ‘An Act 
for the regulation of Fishing and the Protection of the 
Fisheries’ ? 

“2. Had the Mividedes of Marine and Fisheries the 
right to issue the Fishery Lease in question ? 


“3 Was the bed of 8S. W. Miramichi River within 


the limits of the grant to the Nova Scotia and New 
Brunswick Land Company, and above the grants men- 
tioned and reserved therein, granted to the said 
Company ? 

“A Jfgo, did the exclusive right of fishing in said 
River thereby pass to the said Company ? 

5. If the bed of the River did not pass, had the 
Company as riparian proprietor the right of fishing ad 
filum aque, and if so, was that right exclusive ? 

“6. Have the Grantees in grants of lots bounded by 
said River or by any part thereof, and excepted from 
the said Company’s grant, any exclusive, or other right 
of fishing in said River opposite to their respective 
grants ? 

“7. If an exclusive right of fishing in a portion of 
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1882 the Miramichi River passed to the said Company 
Tae QUEEN or to the grantees in the excepted grants or any of 
Rogutteet them, could the Minister of Marine and Fisheries issue 
a valid fishery lease of such portion of the river 2 

“8. Where the lands, above tidal water, through 
which the said River passes are ungranted by the 
Crown, could the Minister of Marine and Fisheries 
lawfully issue a Lease of that a portion of the River 2 

“It is agreed by the case, that if, upon the final 
determination of it, it be held that the Government 
had no power to make the lease in question to the 
Suppliant, an order shall be made referring it to the 
proper officer of the Court to take an account of the 
expenses actually and properly incurred in connection 
with certain suits in the Courts in New Brunswick and 
such other actual expenses as he may have been put to 
on account of the action of parties who intercepted the 
rights claimed by him under the lease, and it was 
further agreed that the Government should pay to the 
Suppliant such of those expenses as the Court may 
think him entitled to, in case the Suppliant and the 
Government should differ upon the matter. 

“The clause of the Act referred to in the first of the 
above questions is the second section of the Dominion 
Act 31st Vic., c. 60, and is as follows:— The Minister 
of Marine and Fisheries may, where the exclusive right 
of fishing does not already exist by law, issue or 
authorize to be issued Fishery leases, and licenses for 
Fisheries and fishing, wherever situate and carried on, 
but leases or licenses for any term exceeding nine 
years, shall be issued only under authority of an order 
of the Governor in Council.’ : 

“The Act in which this section is contained was 
passed by the Dominion Parliament ‘for the regulation 
of fishing and the protection of Fisheries’ and it was 
passed under the authority of the British North America 
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Act, the 91st section of which places, among other mat- 


15 


1882 


ters, under the exclusive authority of the Parliament Tar Quaen 


of Canada, ‘Sea Coast and Inland Fisheries.’ 

“To secure an uniformly consistent construction of 
this our Constitutional Charter it is necessary that some 
certain and sufficient canon of construction should be 
laid down and adopted, by which all Acts passed as 
well by the Parliament as by the Local Legislatures 
may be effectually tested upon a question arising as to 
their being or not being intra vires of the legislating 
body passing them. Such a canon appeared to me to 
be that formulated by me in the City of Fredericton v. 
The Queen (1), and it still appears to me to be a good 
and sufficient rule for the required purpose, namely,— 
‘ All subjects of legislation of every description whatever 
are within the jurisdiction and control of the Dominion 
Parliament to legislate upon, except such as are placed 
by the British North America Act under the exclusive 
control of the Local Legislatures, and nothiny is placed 
under the exclusive control of the Local Legislatures 
unless it comes within some or one of the subjects 
specially enumerated in the 92nd section, and is at the 
same time outside of the several items enumerated in 
the 91st section, that is to say, does not involve any 
interference with any of those items.’ The effect of the 


closing paragraph of the 91st section, namely: ‘and_ 


any matter coming within any of the classes of subjects 
enumerated in the 91st section shall not be deemed to 
come within the class of matters of a local or private 

nature comprised in the enumeration of the classes of 
subjects by this Act assigned exclusively to the Legis- 
latures of the Provinces’ in my opinion clearly is to 
exclude from the jurisdiction of the Local Legislatures 
the several subjects enumerated in the 92nd section, in 
so far as they relate to or affect any of the matters 
enumerated in the 91st section. 

(1) 3 Can. S. C. R. 505, 
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“Now, among the items enumerated in section 92 


"iii Oe ba there is nothing which could give to the Local Legis- 


oy 
ROBERTSON. 


lature any jurisdiction whatever over Sea Coast and 
Inland Fisheries, unless it be the item ‘Property and 
Civil Rights in the Province,’ but inasmuch as ‘Sea 
Coasts and Inland Fisheries’ are enumerated specially 
in the 91st section as placed under the exclusive con- 
trol of Parliament, this enumeration carries with it ex- 
clusive jurisdiction over property and civil rights in 
every province in so far as whatever is comprehended 
under the term ‘Sea Coast and Inland Fisheries’ is con- 
cerned, and the Local Legislatures have no jurisdiction 
whatever over this subject; the jurisdiction therefore 
which is given to the Local Legislatures over ‘ property 
and civil rights in the Province’ is not an absolute, but 
only a qualified jurisdiction, and must be held to be 
limited to the residuum of such jurisdiction not 
absorbed by the exclusive control given to the Dominion 
Parliament over every one of the subjects enumerated 
in the 91st section: while the jurisdiction of Parlia- 
ment over every subject placed under 7ts control is as 
absolute and supreme as the jurisdiction of the Impe- 
rial Parliament over the like subject in the United 
Kingdom would be; the design of the British North 
America Act being to give to the Dominion of Cunadaa 
constitution similar in principle to that of the United 
Kingdom. It is, of course, in every case, necessary to 
form an accurate judgment upon what is the particular 
subject matter in each case as to which the question 
arises, for the extent of the control of parliament over 
the subject-matter, may possibly be limited by the nature 
of the subject; for instance, the first item enumerated 
in the 91st section as placed under the exclusive con- 
trol of the Parliament is ‘the Public debt and property,’ 
and by section 108 the Provincial Public Works and 
property are declared to be the property of Canada. 
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The jurisdiction of Parliament over such property is in 


virtue of the subject-matter being the property of TOT nN 
Canada, but if Parliament should so legislate as to dis- ye Cn 


pose absolutely by sale of portions of this property from 
time to time, it may well be that the property so sold, 
when it should become the property of individuals, 
should be no longer subject to the control of the Domi- 
nion Parliament any more than any other property of 
an individual should be; but over most of the subjects 
enumerated in the 91st section, the right of the Domi- 
nion Parliament to legislate is wholly irrespective of 
there beine any property in the several subjects vested 
in the Dominion of Canada, and over those subjects the 
right of legislation continues forever, no matter who 
may have ‘ property or civil rights’ therein, There is 
nothing strange in this provision ; on the contrary, it 
is in perfect character with the whole scheme of the 
Act, that the jurisdiction of the Dominion Parliament 
should be supreme over all subjects which are of general 
public interest to the whole Dominion in whomsoever 
the property in such subject may be vested. 

“Tt cannot be questioned that all the inhabitants of 
this Dominion, in whatever Province they may reside, 
have an interest in the regulation and protection of the 
Fisheries, whether they be Sea Coast or Inland, not 
as affording a large supply of food for the inhabi- 
tants of the Dominion, but a very extensive traffic also 
between the several Provinces and with England as 
well as with Foreign States, thus extending the trade 
and commerce external and internal of the Dominion, 
and this interest of the public in the Fisheries is not 
the less because in our Inland waters, consisting of 
Rivers and Lakes teeming with the finest fish, private 
persons may have property therein. Now, what is to be 
comprehended under the term ‘Fisheries’ as used in 
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the 12th item of the 91st section of the British North 
America Act? In Abbot’s Law Dictionary, the term is 
defined to be, ‘the right to take fish at a certain place 
or upon particular waters.’ 

“Chancellor Kené, in his commentaries, defines com- 
mon of Piscary to be ‘a liberty or right of fishing in 
water covering the soil of another or in a river running 
through another man’s lands ’—‘it is not,’ he says ‘an 


| exclusive right, but one enjoyed in common with certain 
_ other persons.’ Lord Holt, in 2 Salk, 637, said that it 
| was to be resembled to the case of other commons. 


“In the Mayor of Carlisle v. Graham (1) ‘Common 
of Fishery’ is distinguished from ‘Common Fishery,’ 
the former being defined to be a right enjoyed by several 
persons, but not the whole public, in a particular stream, 
and the latter, a right enjoyed by all the public as on 
the sea, or to the ebb and flow of the tide: ‘Free 
Fishery,’ is there defined to be a franchise in the hands of 
a subject existing by grant or prescription distinguished 
from an ownership in the soil; and ‘Several Fishery’ 
to be a private exclusive right of fishing in a navigable 
river or arm of the sea, but whether it must be accom- 
panied with ownership in the soil, in that the authorities 
differ. E 

“Mr, Hargrave in his jurisconsult consultations on 
the distinction of Fisheries differs from Blackstone, who 
was of opinion that the ownership of the soil was essen- 
tial to a several fishery; after quoting Lord Coke’s 
argument, Mr. Hargrave says: ‘At the utmost, they 
only prove that a several Piscary is presumed to com- 
prehend the soil until the contrary appears, which 
is perfectly consistent with Lord Coke’s position that 
they may be in different persons, and this indeed appears 
to be the true doctrine on the subject; and Chancel- 
lor Kent in his commentaries (2) says: ‘The more 


(1) L, R. 4 Ex. 361. (2) P. 412. 
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easy and intelligible arrangement of the subject would 


seem to be to divide the right of fishing into a right Tur QUEEN 
common to all and right vested exclusively in one or Roe eee 


more persons.’ In fresh water rivers, he says, ‘that 


is, above the ebb and flow of the tide, the owners of the - 


soil'on each side had the interest and the right of fishery, 
and it was an exclusive right extending to the centre of 
the stream opposite their respective lands unless a 
special grant or prescription be shown.’ 

“In Lord Fitz Walters case (1), Hale, C.J., ruled that 
in the case of a private river the Lord having the soil, 
is good evidence to prove he has the right of fishing, 
and it put the proof on them that claim liberam Pisca- 
riam, i.e. a right of fishing distinct from ownership of 
the soil. © 

“The right of fishing, then, in rivers above the ebb 
and flow of the tide, may exist as a right incident upon 
the ownership of the soil or bed of the river or as a 
right wholly distinct from such ownership, and so the 
ownership of the bed of a river may be in one person, 
and the right of fishing in the waters covering that bed 
may be wholly in another or others. 

“Now, that the British North America Act did not 
contemplate placing the title or ownership of the beds 
of fresh water rivers under the control of the Dominion 
Parliament so as to enable that Parliament to affect the 
title to the beds of such rivers sufficiently appears, | 
think, from the 109th section, by which ‘all lands, 
mines, minerals and royalties belonging to the several 
Provinces of Canada, Nova Scotia and New Brunswick 
at the Union’ are declared to belong to the several 
Provinces of Ontario, Quebec, Nova Scotia and New 
Brunswick in which the same are situate, and this 
term ‘lands’ in this section is sufficient to comprehend 
the beds of all rivers in those ungranted lands. We 


(1) 1 Mod. 105, 
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1882 must, however, in order to give a consistent construction 
Tan Overs to the whole Act, read this 109th section in connection 
R esate) with and subject to the provisions of the 91st section, 

—— which places ‘all Fisheries’ both sea, coast and inland 
under the exclusive Legislative control of the Dominion 
Parliament. Full effect can be given to the whole Act 
by construing it (and this appears to me to be its true 
construction) as placing the fisheries or right of fishing 
in all rivers running through ungranted lands in the 
several Provinces, as well as in all rivers running 
through Jands then already granted, as distinct and 
severed from the property in, or title to, the soil or beds of 
these rivers, under the exclusive Legislative control 
of the Dominion Parliament. So construing the term 
‘Fisheries,’ the control of the Dominion Parliament 
may be, and is, exclusive and supreme without its 
having any jurisdiction to legislate so as to alter in any 
respect the title or ownership of the beds of the rivers in 
which the Fisheries may exist. That title may be and 
is in the Grantees of the Crown where the title has 
passed, or may pass hereafter, by grants to be made 
under the seal of the several Provinces in which the 
lands may lie, but the exclusive right to control the 
‘Fisheries,’ as a property or right of fishing distinct 
from ownership of the soil, is vested in the Dominion 
Parliament. 

“So construing the term, it must be held to compre- 
hend the right to control, in such manner as to Parlia- 
ment in its discretion shall seem expedient, all deep sea 
fishing and the right to take all fish ordinarily caught 
either on the sea coast or in the great lakes or in the 
rivers of the Dominion, and which are valuable for 
food, within the Dominion, or for exportation for that 
purpose, or for any other purpose of trade and commerce, 
and must include as well the right to catch fish as the 
| designation and control of the places where the fish 
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it must also, as it appears to me, be construed to com- Tux Quexn 
prehend all such rights of fishing and other matters eee 


relating to the ‘ Fisheries,’ as distinct from ownership of 
the bed of the streams, and relating to the protection of 
the fish, as had been provided by legislation within 
any of the old Provinces, as the same were constituted 
before the passing of British North America Act. Now, 
many Acts had been passed by the Legislature of the 
old Province of New Brunswick for the regulation and 
protection of the fisheries in that Province between the 
83rd Geo. 3rd, c. 9, and 26 Vic. c. 6, prohibiting 
among other things, the use of drift nets, the erection 
of any hedge, weir, fishgarth, or other incumbrance, or 
the placing any seine or net across any river, cove or 
creek in the Province in such manner as to obstruct or 
injure the natural course of the fish in any river where 
they usually go--regulating the construction of “i! 
dams—prohibiting also the fishing for Salmon and c ‘her 
fish at certain periods of the year, and giving to the 
Justices in General Sessions in each County power to 
establish such other rules and regulations as to them 
should seem fit for the better production and preserva- 
tion of the fish within their respective counties, pro- 
vided that such regulations should not be contrary to, 
and should not interfere with, the general regulations 
and. restrictions contained in any Act of Assembly or 
private right. By chapter 101, of the Revised Statutes, 
the Governor in Council was authorized to appoint two 
wardens of Fisheries in any County, whoshould watch 
over and protect the fisheries, enforce the provisions of 
that Act, the rules of the Justices in Sessions, or of 
municipal authorities, and the regulations of the Gover- 
nor in Council in relation to such fisheries. 

“Section 5 authorized the Governor in Council to 
grant leases or licenses of occupation, for a term not 
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exceeding five years, for fishing stations on ungranted 


‘Taz Queen Shores, beaches or islands, which should terminate 
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when such stations should cease to be used for such 
purpose, and that such leases or licenses should be 
sold at public auction, but that the right in lands and 
privileges already granted should not be affected 
thereby. This provision as to leases or licenses would 
seem to apply only to fishing in tidal waters, but 26 
Vic. c. 6, which was in fact an amendment and conso- 
lidation of all previous Acts from ec 101 of the Revised 
Statutes, enacted that the Governor in Council might 
avant leases or licenses for fishing purposes in rivers 
and streams above the tidal waters of such streams or 
rivers when the same belong to the Crown, or the 
lands are ungranted, that such leases or licenses should 
be sold by public auction after 30 days’ notice in the 
Royal Gazette, the upset price being determined by the 
Governor in Council, but that the rights of parties in 
lands and privileges already granted should not be 
affected thereby, and that the rents and profits arising 
from such leases or licenses should be paid into the 
Provincial Treasury to a separate account to be kept, 
called ‘The Fishery protection account.’ 

“Tn Nova Scotia also there were statutes of a some- 
what similar character. Ch. 94 of Title 25 Revised Stat. 
(2nd series) regulated the Sea Coast Fisheries, and c. 
95 the River Fisheries. The first section of this latter 
Act empowered the Sessions from time to time to make 
orders for regulating the River Fisheries, and subjected 
every person who should trangress such orders to a 
fine not exceeding £10 for each offence, and by section 
6 it was enacted that the Sessions should annually 
appoint such and so many places on the rivers and 
streams as might be attended with the least inconveni- 
ence to the owners of the soil or the rivers as resorts for 
the purpose of taking fish, but that the same and the 
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enactments in the Act contained should not extend to 


any species of fish from the sea, except Salmon, Bass, vue Quusy 


Shad, Alewives and Gaspereaux. 

“The 10th section regulated the Salmon fishing. So 
likewise in Canada an Act was passed, intituled ‘An 
Act respecting fisheries and fishing,’ Consolidated 
Statutes of Canada, 22 Vic., c. 62, containing many 
like provisions, the first section of which authorized 
the Governor in Council to grant special fishing leases 
and licenses on lands belonging to the Crown for any 
term not exceeding nine years, and to make all and 
every such regulations as might be found necessary or 
expedient for the better management and regulation of 
the Fisheries of the Province. This Act was amended 
by the 29 Vic.,c. 11, the 8rd section of which (and 
from which the 2nd section of 31 Vic., c. 60 would 
seem to be taken) purported to give the Commissioner 
of Crown Lands the authority which the latter Act and 
section purports to give to the Minister of Marine and 
Fisheries, and is as follows: ‘The Commissioner of 
Crown Lands may, where the exclusive right of fishing 
does not already exist by law in favor of private persons, 
issue fishing leases and licenses for fisheries and fishing 
wheresoever situated or carried on, and grant licenses of 
occupation for public lands in connection with fisheries, 
but leases or licenses for any term exceeding nine years 
shall be issued only under authority of the Governor 
General in Council.’ 

“ At the time of the passing of the British North 
America Act, the above recited Acts were in force in 
New Brunswick, Nova Scotia and Canada respectively, 
and by force of the 129th section continued so to be, 
after the passing of the Act, until the same should be 
repealed, abolished or altered by Parliament, and 
the effect was in fact the same as if the British North 
America Act had, for the protection and preservation of 
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1882 the fisheries, in precise terms, repealed those enactments 
Pamotuen and declared that the Dominion Executive should have 
Roregraon, ful power to carry them into effect until the Parlia- 

— ment should repeal, abolish or alter those enactments or 

any of them, or make additional or other provisions in 
their stead—unlimited power is thus vested in the Par- 
liament, either to maintain the then existing provisions 
or such of them as it should think fit, or in its wisdom 
to repeal, abolish or alter those provisions and to make 
such further and other, or the like provisions and enact- 
mer.ts upon the subject, as to it should seem expedient. 
Nov the Act under consideration, viz.: 81 Vie., c. 60, 
mai itains the like scrupulous respect for private rights 
as the old Acts which it repealed had done; for by the 
2nd section the power given tothe Minister of Marine 
and Fisheries to issue fishery leases and licenses is con- 
fined expressly to those places ‘where the exclusive 

_ right of fishing does not already exist by law,’ following 
the provision of the Canada Statute 29 Vic., c. II, 
section 3. 

“Tn all matters placed under the contrel of Parlia- 
ment, all private interests, whether Provincial or per- 
sonal, must yield to the public interest and to the 
public will, in relation to the subject-matter, as expressed. 
in an Act of Parliament. Constituted as the Dominion 
Parliament is after the pattern of the Imperial Parlia- 
ment, and consisting as it does of Her Majesty, a Senate 
and a House of Commons, as separate branches, the 
latter elected by the people as their representatives, the 
rights and interests of private persons, it must be pre- 
sumed, will always be duly considered, and the princi- 
ples of the British Constitution, which forbids that any 
man should be wantonly deprived of his property 
under pretence of the public benefit or without due 
compensation, be always respected. 

It is, however, in Parliament, upon the occasion of 
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the passing of any Act which may affect injuriously 1882 
private rights, that those rights are to be asserted, for Tur gaat 
once an Act is passed by the Parliament in respect of 
any matter over which it has jurisdiction to legislate, 
it is not competent for this or any Court to pronounce 
the Act to be invalid because it may affect injuriously 
private rights, any more than it would be competent 
for the Courts in England, for the like reason, to refuse 
to give effect to a like Act of the Parliament of the 
United Kingdom, If the subject be within the legis- 
lative jurisdiction of the Parliament and the terms of 
the Act be explicit, so long as it remains in force effect 
must be given to it in all Courts of the Dominion, 
however private rights may be affected. There is no 
evil to be apprehended from giving, in our constitution, 
full effect to this principle, which is inherent in the 
British Constitution, nor would the transfer of jurisdic- 
tion to the Local Legislatures be any improvement, for 
experience does not warrant the belief that the interests 
of private persons in relation to any subject would be ) 
more respected, or the public interest be better pro- 

tected, if such subject were placed under the control of 

the Local Legislatures instead of under that of Parlia- 

ment. 

“The Imperial Parliament, having supreme control 

over the title to, or ownership of, the beds and soil of 

the inland waters of the Dominion, and also over the 
franchise or right of fishing therein as a distinct pro- 

perty, has, at the request of the old Provinces of Canada, 

Nova Scotia and New Brunswick as the same were 
constituted before the passing of the British North 

America Act, so dealt with those subjects as, while 

leaving the title to the beds and soil of all rivers and 

streams passing through or by the side of lands already 
granted in the grantees of such respective lands, to 

place the franchise or right to fish as a separate pro- 
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perty distinct from the ownership of the soil under the 
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Parliament. Construing then the term ‘Fisheries’ as 
used in the British North America Act, as this fran- 
chise or incorporeal hereditament apart from and irres- 
pective of the title to the land covered with water in 
which the Fisheries exist, it seems to me to be free 
from all doubt, that the jurisdiction of Parliament over 
all fisheries, whether sea, coast or inland, and whether 
in Lakes or Rivers, is exclusive and supreme, notwith- 
standing that in the rivers and other waters wherein 
such fisheries exist, until Parliament should legislate 
upon the subject, private persons may be seised and 
possessed of the fishing in such waters, either as a 
right incident to ownership of the beds and soil covered 
by such waters, or otherwise; and that therefore, the 
first question in the special case must be answered in 
the affirmative. 

“The special case raises no question as to the terms 
of the particular instrument which has been used, nor 
whether it gives to the party named therein, assuming 
the Minister signing it to have the right to give, an 
exclusive franchise or privilege of fishing in the waters 


named during the period named; or only a right in 


commen with others to whom a like privilege might 
be given as in Bloomfield v. Johnson (1), but for the 
reasons already stated it will be seen that, while by 
force of the statute, the form of the instrument (although 
it is not issued under the great seal of the Dominion, 
under which alone such a franchise could, by the 
course of the Common Law, be granted) may be 
sufficient to pass the franchise as distinct from the 
ownership of the bed or soil of the river, it cannot 
operate as a demise or transfer of the legal estate in the 
bed of the river to the Donee or Grantee or Licensee 


(1) Ir, I. The 8 C. aR, 68, 
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(which latter term seems to me to be the most appro- 1882 
priate) of the franchise. As to the residue of the ques- Tae Ocunn 
tions submitted in the special case, it will be convenient Pfiettltia ei 
to review the nature, condition and title to the parti- 
cular property in question, namely:—the right of 
fishing in the Miramichi River prior to and at the time 
of the passing of the British North America Act, and to 
consider what the law as affecting such property then 
was. 

“The special case states that the portion of the 
Miramichi River which is covered by the Fishery 
Lease to the Suppliant is above tidal waters and is 
navigable for canoes and boats and has been used from 
the earliest settlement of the Country as a highway for 
the same and for the purpose of floating down timber 
and log to market. After the S/ John, the largest river 
in New Brunswick is the Miramich?, flowing north- 
ward into an extensive Bay of its own name It is 225 
miles in length and seven miles wide at its mouth. It 
is navigable for large vessels 25 miles from the Gulf 
and for schooners 20 miles further to the head of the 
tide, above which for sixty miles it is navigable for tow 
boats. It has many large tributaries spreading over a 
great extent of Country.—Price’s Bend is about 40 or 
50 miles above the ebb and flow ofthe tide. The stream 
for the greater part from this point upwards is navi- 
gable for canoes, small boats, flat bottomed scows, logs 
and timber; logs are usually driven down the River in 
highwater in the Spring and Fall. The stream is rapid : 
during summer, it is in some places on the bars very 
shallow. In the salmon fishing season, say June, July 
and August, canoes have to be hauled over the very 
shallow bars by hand. 

“On the 5th November, 1835, a Grant issued to the 
Nova Scotia and New Brunswick Land Company of 
580,000 acres, which included within its limits that 
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portion of the Miramichi River which is in question, 


Tun Queen and the said Grant contained with the usual granting 
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clauses the following clause, ‘excepting also out of the 
said tract of land described within the said bounds, all 
and every lot, piece or parcel of land which have been 
heretofore by us or our predecessors given or granted 
to any person or persons whatsoever, or to any body 
corporate by any grant or conveyance under the Great 
Seal of the Province of New Brunswick, or the Great 
Seal of the Province of Nova Scotia, during the period 
when the said hereby granted tract of land was part 
and parcel of our said Province of Nova Scotia, together 
with all privileges, &c., and also further excepting the 
bed and waters of the Miramichi River and the beds 
and waters of all the rivers and streams which empty 
themselves into the St. John or the River Nashwaak so 
far up the said rivers and streams respectively as the 
same respectively pass through or over any of the said 
heretofore previously granted pieces or parcels of land 
hereinbefore excepted.’ 

“The contention of Mr. Lash upon the part of the 
Crown as representing the Dominion Government is, 
that the admissions in the case establish the River 
Miramichi, at the locus in quo, to be a navigable river, 


‘and that, as such, the public at large had a common 


right of fishing therein, and that therefore there could 
be no exclusive right of fishing therein, even if the bed 
of the River had passed by the Grant to the Nova Scotia 
and New Brunswick Land Company, a point which 
however he disputes, contending that the bed of the 
River Miramichi is wholly excepted from the grant; 
and if the river be, as he contends it is, a public river, 
he contends that Magna Charta prevents any exclusive 
right of fishing therein. That the St. Lawrence and 
other great rivers of Old Canada and the great Lakes 
formed by them are public waters open to the public at 
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large, who have the right not only of navigation but of 
fishing also therein, unless in places which are covered 
by special grants, is too well established now to admit 
of a doubt. If the principle upon which Dizon vy. 
Scnetsinger (1) was decided to be the correct principle, 
that right is established upon a firm basis in all those 
waters, wholly irrespective of the Common Law prin- 
ciple that such right is by the Common Law of England 
confined to tidal waters; but the same reasoning as in 
Dizon v. Scnetsinger was applied to the rivers of Old 
Canada will not apply to the rivers of New Brunswick, 
the right of fishing in which must be considered with 
reference to the Common Law of England. I find some 
difficulty in determining what is precisely meant by the 
expression in the special case, wherein it is admitted 
that the portion of the Miramichi river which is covered 
by the fishery lease to the Suppliant, ‘has been used 
from the earliest settlement of the country as a high- 
way for the same and for the purpose of floating down 
timber and logs to market ’—for, by the plan which 
accompanies the grant to the Nova Scotia and New 
Brunswick Land Company, it would seem that for some 
20 or 30 miles up the Miramichi river within the limits 
of the Company’s grant and above the highest prior 
evant of any land upon the river above Price’s Bend, 
the country was a dense forest without any settlement 
whatever, and higher up than the Company’s grant 
there is not said to have been any settlement, nor is it 
said that there had been any licenses to cut timber 
granted by the Crown in any part of the tract upon 
the river above the remotest land which had been 
granted. I find it difficult therefore to understand, if 
this is what is meant to be admitted, how from the 
earliest settlement in New Brunswick that part of the 
river which runs through wild ungranted forest 


(1) 23 U. C. C. P. 235. 
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land in which there never had been any settlement 


Tur Queen Whatever, nor, so far as appears by the case stated, 
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any licenses granted to cut timber, could have been used 
as stated in the case ‘as a highway and for the purpose 
of floating down timber and logs to market. How- 
ever, the case sufficiently establishes the character of the 
river, for it admits that the part in question is above 


Price’s Bend, which is situate 40 or 50 miles above the - 


ebb and flow of the tide, and that from this point 
upwards the river is navigable only for canoes, small 


boats, flat bottom scows, logs and timber, which latter - 


are driven down the river in high water, in the spring 
and fall, and that in the months of June, July and 
August, which is the salmon fishing season, the water 
is so low that canoes have to be carried over the bars 
which are very shallow, and that consequently, during 
this period of the year, the river is not, at the part 
in question, navigable for flat bottomed boats, logs or 
timber. Lloyd v. Jones (1) is an authority that there 
isno connection between a right of fishing and a right 
of passage on a fresh water river-—that is, above the ebb 
and flow of the tide, and that the existence of the latter 
right does not carry with it the former. Creswell, J., 
at page 84, puts the point thus ‘what answer is it to 
plaintiff's complaint that the defendant unlawfully 
fished in his stream for the latter to say that he had 
a right of way over the locus in quo?’ _So from Ewing 
v. Colquhoun (2) it appears that a right of navigation 
in the public with boats, barges, rafts, &c., &c., on an 
inland river, involves no right of property in the 
river or its bed. The public have merely the right 
to use the river for passing to and fro upon it, in the 
same manner as they have aright of passage along a 
public road or foot path through a private estate, but 
the right of fishing in such a river by the riparian 


(1) 6C. B. 81. (2) 2 App. Cases 839. 
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proprietors, is a right of property vested in such pro- 
prietors, in virtue of their being seised of the 
alveus of the stream ad medium filum aque, which 
primd facie all proprietors of land adjoining an inland 
river are; but if the primd facie ownership is rebutted 
by shewing the alveus of the river to be in another, 
then the right of fishing in that river follows the pro- 
prietorship of the a/veus, until it be shewn that a right 
to fish has been acquired either by grant or prescription 
by a person not seised of the alveus. ‘ Riparian pro- 
prictors’ is a term applied by the civilians to the 
owners of water courses, and the use of the same signi- 
ficant and convenient term is now fully introduced 
into the Common Law: the soil of the bed itself and 
consequently the water may be, and most often is, 
divided between two opposite riparian owners, that 
is, the land on one side may be owned by one person 
and the land on the opposite side by another. When 
such is the case each proprietor owns to the middle, 
or, what is called the thread of the river; there is 
but one difference between a stream running through a 
man’s land, and one which runs by the side of it: in 
the former case he owns the whole and in the latter but 
half (1). And in sec. 61 of his work on waters and 
water-courses Angell says: ‘It will be seen by reference 
to the first chapter that where a person owns the whole 
of the soil over which a water-course runs in its natural 
course, he alone is entitled to the use and profits of the 
water, and that where a person owns only the land 
upon one side of a water-course, his interest in the soil 
and his right to the water extends to the middle of the 
stream: concomitant with this interest in the soil of 
the bed of water-courses is an exclusive right of fishing, 
so that the riparian proprietor, and he alone, is autho- 


(1) Ang. Wat. sec: 10. 
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rized to take fish from any part of the stream included 


Tan Queen Within his territorial limits.’ And Hale, Jure maris, p. 9 
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of Hargrave’s tracts, says: ‘ Fresh water rivers of what 
kind soever do of common right belong to the owners 
of the soil adjacent, so that the owners of one side have 
of common right the propriety, that is, the property of 
the soil, and consequently the right of fishing wsque ad 
filum aque, and the owners of the other side the right 
of soil or ownership and fishing unto the filum aque 
on their side; and if a man be owner of the land on 
both sides, in common presumption he is owner of the 
whole river, and hath the right of fishing according to 
the extent of his land in length.’ When we speak 
then of the riparian proprietor or proprietors having 
the exclusive right of fishing in the river passing 
through or by the side of his or their lands, what is 
meant by the term ‘riparian proprietor’ 1s the owner 
of the whole bed of the stream as well as of the land 
through which the stream passes, or the owners of the 
land on either side and of the bed of the stream, each on 
his own side ad medium filum aque, which every owner 
of land upon either side of a stream is presumed to be 
until the contrary is shewn. 

“Chancellor Kent, in his commentaries, says: ‘It 
was a settled principle of the Common Law that the 
owners of lands on the banks of fresh water rivers, 
above the ebbing and flowing of the tide, had the 
exclusive right of fishing, as well as the right of pro- 
perty opposite their respective lands, ad medium filum 
aque, and where the lands on each side of the river 
belonged to the same person, he had the same exclusive 
right of fishing in the whole river, so far as his land 
extended along thesame. The right exists in the rivers 
of that description, though they be of the first magni- 
tude, and navigable for rafts or boats, but they are 
subjected to the jus publicum as a common high way 
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or easement. In rivers not navigable (and in the 
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deemed to be navigable as far as the flux and reflux of 
the tide,) the owners of the soil on each side had the 
interest and the right of fishery, and it was an exclusive 
right extending to the centre of the stream opposite 
their respective lands. This private right of fishing is 
confined to fresh water rivers, that is to rivers above 
the ebb and flow of the tide, unless a special grant or 
prescription be shewn, but the right of fishing in the 
sea and in the bays and arms of the sea and in navi- 
gable tide water rivers belongs to the general public, 
and any person asserting an exclusive privilege there 
must shew it strictly by grant or prescription.’ 

“Tn Murphy v. Ryan (1) it was held that the public 
cannot acquire, by immemorial usage, any right of fish- 
Ing in a river, in which, though it be navigable, in fact 
the tide does not ebb and flow, and that the term ‘ Navi- 
gable’ used in a legal sense as applied to a river in 
which the soil primdé facie belongs to the Crown and 
the fishing to the public, imports that the river is one 
in which the tide ebbs and flows. _ 

“This case is one of great authority, not only for the 
learning of the learned Judges who decided it, but 
because itis cited with approbation by the Court of 
Lixchequer in England, in the Mayor-of Carlyle v. 
Graham (2). In pronouncing the judgment of the Court 
O'Hagan, J., afterwards and now again, Lord Chancel- 
lor of Ireland, says: ‘ According to the well established 

‘principles of the Common Law, the proprietors on either 
side of a river are presumed to be possessed of the bed 
and soil of it moietively to a supposed line in the middle 
constituting their legal boundary,and, being so possessed, 
have an exclusive right to the fishery in the water which 
flows above their respective territories, though the law 
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secures to the public the right of navigation upon the 


Tar Queen surface of that water, asa public highway which indivi- 
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duals are forbidden to obstruct,and precludes the riparian 
proprietors from preventing the progress of the fish 
through the river. But, whilst the right of fishing in 
fresh water rivers in which the soil belongs to the 
riparian proprietors is thus exclusive, the right of 
fishing in the sea, and in its arms and estuaries, and in 
its tidal waters, wherever it ebbs and flows, is held by 
the Common Law to be publicit juris, and to belong 
to all the subjects of the Crown, the soil of the sea and 
its arms and estuaries and tidal waters being vested in 
the Sovereign as a trustee for the public.’ 

He proceeds then to demonstrate by reference to 
authorities that a navigable river, in the sense of the 
public having a common right to fish in it, must be a 
tidal river, and that the right to fish therein ‘ publict 
juris, is confined to the ebb and flow of the tide. ‘There 
are,’ (he says) ‘two kind of rivers, navigable and not 
navigable. Every navigable river, so high as the sea 
ebbs and flows in it, is a royal river, and the fishing of 
it is a royal fishery and belongs to the King by his pre- 
rogative, but im every other river not navigable and in 
the fishery of such river the terretenants on each side 
have an interest of common right.’ Quoting then 
Hale (1), he says, ‘upon a full consideration of all the 
cases it will, I think, appear, that no river has been 
ever held navigable, so as to vest in the Crown its bed 
and soil and in the public the right of fishing, merely 
because it has been used as a general highway for the 
purpose of navigation, and that beyond the point to 
which the sea ebbs and flows, even in a river so used 
for public purposes, the soil is primd facie in the riparian 
owners, and the right of fishing private.—And so he 
concludes that the public can maintain no claim of 
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right to fish in a river the soil of which is not publict 
juris but private property. 


“In Bloomfield v. Johnson (1), where the Crown had pe pt 


granted lands adjoining to Lough Erne and islands in 
the lake, it was held that although the lake was a 
public navigable highway, yet that being above the flux 
and reflux of the tide, and although it was held that 
the ordinary presumption that the bed and soil of a 
stream opposite their lands belongs to the riparian pro- 
prietors, did not extend to a large lake like Lough Erne, 
the public had not any right of fishing therein of 
common right. 

“In Bristow v. Corcoran (2) it was held by the 
House of Lords that de jure the Crown had not primd 
facie a right to the soil or fisheries in a lake like Lough 
Neagh, and that therefore the plaintiff, who claimed a 
right of fishing in the lake under a grant from Charles 
II, had to prove that the King at the time of such grant 
had an estate to grant; that it was not to be presumed. 
Lord Cairns there says: ‘The lake contains nearly 
100,000 acres, but, although it is so large, I am not 
aware of any rule which could primd facie connect the 
soil and fisheries with the Crown, or disconnect them 
from the private ownership of riparian proprtetors or 
other persons, and Lord Blackburn says : ‘It is clearly 
and uniformly laid down in our books that where the 
soil is covered by water, forming a river in which the 
tide does not flow, the soil of common right belongs to 
the adjoining lands, and there is no case or book of 
authority to shew that the Crown, of common right, 
is entitled to land covered with water where water is 
not running water, but still water forming a lake.’ 

“In Malcolmson v. O'Dea (8), Willes, J., delivering 
to the House of Lords the opinion of the Judges, says: 


(1) Ir. L. R. 8 C. L. 68, (2) 3 App. Cases 641, 
| (3) 10 H. L. 618, 
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1882 ‘The soil of navigable tidal rivers, like the Shannon, so 
meme ae far as the tide ebbs and flows, is primd facie in the Crown, 
and the right of fishing primd facie in the public, but 
for Magna Charta the Crown could, by its prerogative, 
exclude the public from such primd facie right, and 
grant the exclusive right of fishing to a private indivi- 
| dual, either together with or distinct from the soil.’ 

“Rolle v. Whyte (1) and Leconfield v. Lonsdale (2) 
decide that the provisions of Magna Charta ‘and of the 
early statutes regulating fisheries, including 17 Ric. 2, 
ch. 9, and 12 Ed. 4, ch. 7, apply only to rivers navi- 
gable in the Common Law sense of the term, 7. e. to the 
flux and reflux of the tide. Rowe v. Titus (8) and 
Esson v. McMaster (4) bear wholly upon a question as’ 
to the right of the public to the easement of passage 
along certain rivers in New Brunswick with boats, rafts, 
and other property, and the rivers were held not to be 
navigable, but to be of common right public highways 
upon which the public had a right of passage, to which 
right the title of the owners of the soil and of the rivers 
was subservient. No reference is made in these cases 
to the right of fishing. 

“The great weight of authority in the United States 
of America accords with the decisions of the British 
Courts. In Palmer vs. Mulligan (5) it was held in the 
Supreme Court of the State of New York, Kent being 
C.J., in 1805, that the river Hudson at Stillwater, which 
is above the flux and reflux of the tide, was not navi- 
gable in the Common Law sense of the term, citing the 
River Bar case (6), Carter v. Murcot (7), and Hale, de 
Jure Maris from Hargrave (8). 

Kent, C.J., says: ‘The Hudson river is capable of 
being held and enjoyed as private property, but is not- 
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withstanding to be deemed a public highway for public 


37 
1882 


uses, such as that of rafting timber, to which purpose it Tar Quazn 


has heretofore been and still is beneficially subservient.’ p,, 


“Tn Carson v. Blazer (1), it was held in the State of 
Pennsylvania in 1810, that the Patent, under which 
the proprietors of land abutting on the River Connectt- 
cut held under William Penn, did not pass to them the 
bed of the river above tide water, or any right of Fishery 
therein, and that the river and the fisheries therein, 
above tide water, belonged to the State; the Court in 
this case held that the Common Law of England rule 
as to the flux and reflux of the tide determining the 
character of a navigable river, did not apply to a river 
like the Connecticut: however, in Adams v. Pease (2) 
the Supreme Court of the State of Connecticut, in 1318, 
held that the owners of land adjoining the Connecticut 
river, above the flow and ebb of the tide, have an ex- 
elusive right of fishing opposite to their land to the 
middle of the stream, but that the public have an ease- 
ment in the river as a highway for passing and repass- 
ing with any kind of water craft; the Chief Justice 
pronouncing the judgment of the Court, says: ‘ By the 
Common Law, in the sea, in navigable rivers and in 
navigable arms of the sea, the right of fishing is common 
to all. In rivers not navigable, the adjoining pro- 
prietors have the exclusive right. Rivers are con- 
sidered to be navigable in the Common Law sense as far 
as the sea flows and reflows, and thus far the common 
right of fishing extends ; above the ebbing and flowing 
of the tide the fishery belongs exclusively to the adjoin- 
ing proprietors, and the public have a right or easement 
in such rivers as common highways for passing and 
repassing with vessels, boats, or any water cralt—a 


more perfect system of regulations on the subject could 


not be devised. It secures common rights so 
far as the public interest requires and furnishes a 
(1) 2 Binn. 475, (2) 2 Conn. 481, 
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proper line of demarcation between them and private 


Tur Queen rights.’ 


v. 
RoBERTSON. 


“In the People v. Platt (1), it was held by the Supreme 
Court of the State of New York, in 1818, that the right 
to take fish in the Saranac, a river falling into Lake 
Champlain, could not be a public right, for if the river 
had been granted, the right to take the fish was a 
private and individual right, and if it had not been 
granted, yet the right has not become public so as to 
authorize the entry of any one who might see fit to 
enter, for the right would belong to the State; and 
citing Hale, Lord Fitzwalter’s case, and Carter v. Murcott 
(2) the Court says ‘these authorities have never been 
denied or over-ruled and are of unquestionable authority.’ 
Referring to this case the same Court in 1882, in 
Hooker vs. Cumming's (3), says: ‘In the People vs. Platt 
we recognized the principles of the Common Law to be 
that in the case of a private river (that is where it is a 
fresh water river in which tide does not ebb or flow, 
and is not therefore an arm of the sea) he who 
owns the soil has primd facie the right of 
fishing, and if the soil on both sides be owned by one 
individual he has the sole and exclusive right, but if 
there be different proprietors on each side they own on 
their respective sides ad medium filam aque. We con- 
sidered in the case referred to, that it ‘was not incon- 
sistent with this right that the river was liable and 
subject to the public servitude for the passage of boats 
The private rights of the owners of the adjacent soil 
were not otherwise affected than by the river being 
subject to public use, this is recognized as having 
been decided in Palmer v. Mulligan (4), and Adams 
v. Pease (5). And referring to Carson v. Blazer (6), 


(1) 17 Johns. 211. (4) 3 Cai, 318. 
(2) 4 Burr. 2162. (5) 2 Conn. 481. 
(3) 20 Johns, 97. (6) 2 Binn, 475, 
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Spencer, J.C., delivering judgment, says: ‘I do not 1882 
feel myself authorized to reject the principles of Toe OUnEN 
the English Common Law by saying that they are 
not suited to our condition, when I can find no 
trace of any judicial decision to that effect, nor any 
legislative declaration or provision leading to such 
conclusion,’ and he adopts the encomium passed upon 
the Common Law of England by the Chief Justice of 
the Supreme Court of the State of Connecticut in 
Adams v. Pease. The principles to be deduced from 
all these cases seem to be, that in the estimation of 
the Common Law all rivers are either navigable or not 
navigable, and rivers are only said to be navigable so 
far as the ebb and flow of the tide extends. Rivers 
may be navigable in fact, that is, capable of being 
navigated with ships, boats. rafts, &c., &c., yet be 
classed among the rivers not navigable in the Common 
Law sense of the term, which is confined to the ebb 
and flow of the tide. Rivers which are navigable in 
this sense are also called public, because they are open 
to public use and enjoyment freely by the whole com- 
munity, not only for the purposes of passage, but also | 
for fishing, the Crown being restrained by Magna 
Charta from the exercise of the prerogative of granting 
a several fishery in that part of any river. Non-navi- 
gable rivers, in contrast with navigable or public, are 
also called private, because although they may be navi- 
gable in fact, that is, capable of being traversed with 
ships, boats, rafts, &c., &c., more or less aecording to 
their size and depth, and so subject to a servitude to 
the public for purposes of passage, yet they are not 
open to the public for purposes of fishing, but may be 
owned by private persons, and in common presump- 
tion are owned by the proprietors of the adjacent land on 
either side, who, in right of ownership of the bed of the 
river, are exclusive owners of the fisheries therein 
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opposite their respective lands on either side to the 
centre line of the river. Magna Charta does not affect 
the right of the Crown, or restrain it in the exercise 
of its prerogative of granting the bed and soil of any 
river above the ebb and flow of the tide, or of granting 
exclusive or partial rights of fishing therein as distinct 
from any title in the bed or soil, and in fact Crown 
erants of land adjacent to rivers above the ebb and 
flow of the tide, notwithstanding that such rivers are 
of the first magnitude, are presumed to convey to the 
Grantee of such lands the bed or soil of the river, and 
so to convey the exclusive right of fishing therein to 
the middle thread of the river opposite to the adjacent 
land so granted. This presumption may be rebutted, 
and if, by exception in the grant of the adjacent lands, 
the bed of the river be reserved, still such reservation 
does not give to the public any common right of fishing 
in the river, but the property and ownership of the 
river, its bed and fisheries remain in the Crown, and 
the bed of the river may be granted by the Crown, 
and the grant thereof will carry the exclusive right of 
fishing therein; or the right of fishing, exclusive or 
partial, may be grauted by the Crown to whomsoever it 
pleases, just as any private person seized of the bed of the 
river might dispose thereof. This right extends to all large 
inland Lakes also, for although in their case the same 
presumption may not arise as does in the case of rivers, 
namely, that a grant of the adjacent lands conveys 
prima facie the bed of the river (as was decided in 
Bloomfield vs. Johnson), still the prerogative right of 
the Crown to grant the bed of rivers above the ebb and 
flow of the tide, not being affected by the restraints 
imposed by Magna Charta, cannot be questioned, for 
all title of the subject is derived from the Crown, and 
so if a bed of a river, or the right of fishing therein, be 
reserved by the Crown from a grant of adjacent lands, 
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the right and title so reserved remains in the Crown, 


e ° . a a 
in the same manner as it would have vested in the ‘tax Quruy 


grantee if not reserved, and is not subject to any, ” 
ROBERTSON. 


common right of fishing in the public; for, as was said 
by Lord Abinger, C. J., in Hull vs. Selby Ry. Co. (1), ‘as 
all title of the subject is derived from the Crown, the 
Crown holds by the same rights and with the same 
limitations as its grantee. So in Bloomfield v. Johnson 
above cited, it was held that a grant by the Crown of 
a free fishery in the waters of Lough Erne did not pass 
a several or exclusive right of fishery therein, but only 
a license to fish on the property of the grantor, and that 
the several fishery remained in the Crown subject to 
such grants or licenses to fish as it might grant In 
old Canada the right of the Crown to make such grants 
of the bed of the great lakes is recognized by Act of 
Parliament 

“Although the exercise of the prerogative of the 
Crown to grant a several fishery in waters where the 
tide ebbs and flows is restrained by Magna Charta, still 
the right of Parliament in its wisdom (in the exercise 
of its paramount control in the interests of the public, 
and as the exponent of the voice of the nation as regards 
all property), to authorize such grants there, equally as 


in waters above the ebb and flow of the tide, is un- | 


doubted. 

“T speak here of the Parliament of the United King- | 
dom, and the like power, over all subjects placed by the | 
British North America Act under the control of the || 
Parliament of Canada, is vested in that Parliament. 

“ As regards then the particular river in question, at 
the place in question, above Price’s Bend, notwith- 
standing that it may be true that it is subject to a 
servitude to the public for a common right of passage 
over its waters, as to which I express no opinion, inas- 


(1) 5M. & W. 327. 
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much as the determination of that point is unnecessary 
in the case beforeme, but assuming the river to be 
subject to such servitude, still, the river there partakes 
not of a character of a navigable or public, but of a non- 
navigable or private river, in the sense in which these 
terms are used in law, and the public have no common 
right of fishing therein. 

“The primd facie presumption being that the own- 
ers of the adjacent lands are owners of the bed 
of the river, which presumption may be rebutted, 
it is necessary now to consider the point, which 
is urged upon behalf of the Crown as represent- 
ing the Dominion Government in this case, namely 
that the presumption is rebutted by matter appearing 
upon the grant to the Nova Scotia and New Brunswick 
Land Company, which is made part of the case and has 
been produced in evidence, for, if not rebutted, the 
exclusive right of fishing passed by that grant to the 
Company, and the Act of Parliament, 31 Vic., c. 60, does 
not affect, or in its 2nd section profess to deal with, any 
fisheries in which an exclusive right of fishing had 
been conveyed, by the Crown and was vested in any 
person at the time of the passing of the Act. 

“The clause in the letters patent conveying the land 
to the land company which is relied upon in support 
of this contention is the latter part of the exception 
above extracted, namely: ‘And also further excepting 
the bed and waters of the Miramichi River, and the 
beds and waters of all the rivers and streams which ~ 
empty themselves either into the River Sf. John or the 
River Nashwaak, so far up the said rivers and streams 
respectively as the same respectively pass through, or 
over any of the said heretofore previously granted tracts, 
pieces or parcels of land hereinbefore excepted.’ 

“This exception, it is urged, is open to two construc- 
tions, the on» that insisted upon by Mr. Lash, upon 
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behalf of the Dominion Government, namely : that the 


bed of the Miramichi River is excepted absolutely Tar Quern 


throughout its whole length, and the beds of the other 
rivers and streams flowing into the River S/. John and 
Nashwaak qualifiedly, that is to say, “so far up those 
rivers and streams respectively, &c., &c.”, and the 
other that insisted on by Mr. Haliburton, upon behalf 
‘of the Suppliants, namely: that the qualification 
involved in the words ‘So far up the river and streams 
respectively, &c, &c.,’ is to be attached to the exception 
as to the bed of the Miramichi River as well as to the 
beds of the other rivers and streams mentioned in the 
same sentence. 

_« Which of these two constructions is the correct one 
depends upon the determination of the question —what 
should be held to have been the intention of the Crown 
in making the grant of the lands mentioned in the 
letters patent containing the exception? ‘It is always’ 
(says Sir John Coleridge, delivering the judgment of the 
Privy Council in Lord v. City of Sidney (1) upon a 
question as to the construction of a Crown grant) ‘a 
question of intention to be collected from the language 
used with reference to the surrounding circumstances. 
Words in an instrument of grant, as elsewhere, are to 
be taken in the sense in which the common usage of 
mankind has applied to them in reference to the con- 
text in which they are found.’ And the same con- 
struction, I may add, is to be put upon words in a grant 
of land by the Crown which has been established by the 
~ decisions of the Courts to be the proper construction to 
be put upon the same words in a grant between subject 
and subject. Now, for the purpose of assisting in arriving 
at the intention of the Crown as to the use of the above 
words in the letters patent to the Nova Scotia and New 
Brunswick Land Company, as well as for the purposes 


(1) 12 Moo, P, C. 473, 
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of the 6th Question in the special case, namely : ‘éthly 
have the grantees in grants of lots bounded by the said 
rivers or by any part thereof and excepted from the said 
company’s grant any exclusive or other right of fishing 
in said river opposite their respective grants?’ copies 
of 16 letters patent have been produced, 5 of which 
grant lands situate upon the Miramichi, and 9 lands 
situate upon the other rivers and streams mentioned in 
the letters patent to the Nova Scotiaand New Brunswick 
Land Company running through the tract of land 
evanted to that Company, falling into the rivers S/. John 
and Nashwaak, and it is admitted that all other grants 
to others within the lines constituting the boundaries 
of the tract described in the letters patent to the com- 
pany are in similar form to those of which the copies 
have been supplied. Copies also of two letters patent 
granting large tracts of land amounting to about 25,000 
acres, immediately outside of and abutting upon 
the limits of tract described in the letters patent to the 
Nova Scotia and New Brunswick Land Company, have 
been produced. 

“From a perusal of these several letters patent, it 
appears that, as regards the title to the soil and beds of 
the said several rivers alike, the language of all the 
letters patent is the same, the practice of the Crown 
was uniform throughout. Now, the established rule of 
law is that primd facie the proprietor of each bank of 
a stream is the proprietor of half the land covered by the 
stream, and that a description which extends ‘to the 
water’s edge,’ or ‘to a river’ or ‘to the river’s bank,’ 
or which begins at a stake, tree, or other monument 
‘by the side of ariver’ or ‘in a river’s bank,’ and 
which runs ‘up’ or‘ down the river, or ‘its bank,’ 
or ‘by the side of the river,’ or ‘following its courses,’ 
or to a stake, tree, or monument ‘by the side of the 
river,’ or ‘on the riyer’s bank,’ or the like, carries the 
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grant to the thread of the stream. In all such cases, 


vw 
the grant covers the bed of the stream, unless there be Taz Qusen 
some expression in the terms of the grant, or something »... 7 -ow 


in the terms of the grant taken in connection with the 
situation and condition of the land granted, which 
clearly indicates an intention that the grant should stop 
at the edge or margin of the river, and should exclude 
the river from its operation. There must be a reserva- 
tion or restriction, expressed or necessarily implied, to 
control the general presumption of law and to make the 
particular grant an exception from the general rule. 
This is the established doctrine, not only in England, 
but in the Courts of the United States of Amzcrica also, 
as will sufficiently appear from the cases already 
cited and from Wright v. Howard (1), Kairns v. 
Turville (2), Tyler v. Wilkinson (8), Robertson 
vy. Whyte (4), Lowell v. Robinson (5), Child v. 
Starr (6), Luce v. Carley (7), Howard v. Ingersoll (8), 
and Chancellor Kent’s Comm. vol. 3, p. 427. 

“Tried according to the principle laid down in the 
above cases, it cannot admit of a doubt that the descrip- 
tion of boundaries in every one of the letters patent 
which have been produced and above referred to 
include and convey to the several grantees of the land 
therein respectively described the soil and bed, not 
only of all the streams and rivers which flow into the 
rivers St. John and Nashwaak, but also of the River 
Miramichi, and in truth of the Nashwaak itself, where 
the rivers pass through or abut upon the lands de- 
scribed, and as it is part of the admissions in the case, 
that all other grants of land situate within the outside 
limits of the tracts described in the letters patent of 


(1) 1 Sim. & St. 263. (5) 4 Shep. 357. 
(2). 32 Une. .B. 17. (6) 4 Hill 319. 
(3) 4 Mason 400. (7) 24 Wend. 451. 


(4) 42 Me, 200. (8) 13 How. 416: 
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the 5th November, 1835, to the Nova Scotia and New 
Brunswick Land Company, are in like form with those 
above recited, it must be concluded as not admitting of 
a doubt, that every grant which had been made, prior 
to the 5th November, 1835, of land lying within the 
limits of the description of the tract described in the 
letters patent of that date, passed and conveyed to tl.e 
several grantees of such lands without exception the 
bed and soil of the River Miramichi, as well as the bed 
and soil of all the rivers and streams flowing into the 
St. John and Nashwaak, in accordauce with the general 
presumption and rule of law when the lands granted 
abutted upon any of the said rivers. 

“This being established, it only remains to be con- 
sidered whether the terms of the grant contained in the 
letters patent of the 5th November, 1835, are so explicit 
as to reverse the general presumption of law, and to 
indicate clearly the intention of the Crown to be to 
make the grant to the Nova Scotia and New Brunswick 
Land Company an exceptional grant and different in 
this particular from all prior grants made by the 
Crown in that locality, and which, within the limits 
mentioned in the letters patent of the 5th November, 
1835, comprised 206,000 acres of the 795,000 acres con- 
stituting the gross contents of the tract, the outside 
limits of which are given in those letters patent. 

“We must reasonably conclude that the object of the 
grant to the Company was to use the Company as an 
instrument for facilitating the settlement of the Province 


of New Brunswick, in like manner as in the case ofa - 


similar grant, which had been made some years pre- 
viously in Can'da, to the Canada Company. It was 
necessary to the full enjoyment of the grant and to 
ensure success to the undertaking of the Company by 
the settlement of the country, that the settlers should 
have the right and power to erect mills and to use the 
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power of the rivers by dams across them for the purpose 


of driving the mills; this they could not do in those Tee eee 


rivers and streams, if any there were, whose beds and 
soil were excepted from the grant to the Company. 

“No possible reason has been suggested or can be 
assigned why the Crown should make, the grant to this 
Company an exception from all previous grants made 
in the same locality, and so obstruct what must have 
been the object of the grant, namely, the settlement of 
the Province; or why the River Miramichi should be 
made an exception from all the other rivers and streams: 
or why the River Miram cht itself, where in its course 
it abutted upon lands granted to the Company, should 
be excluded from the grant, while the soil and bed of 
the same river where it abutted upon land granted to 
other persons, -had been included in those grants and 
passed to the respective grantees of the adjoining lands; 
—or in the language of the Judgment of the Privy 
Council in Lord v. the Commissioners of the City of 
Sydney (1), ‘why the Crown shoulc have reserved what 
might be directly and immediately useful to the 
grantees, and could not have been contemplated to be 
of any use to the Crown, and this too in an infant 
Colony where it was the manifest and avowed policy 
to encourage settlement and the cultivation of lands by 
grant on the easiest and most favorable terms.’ 

“We must then give to the letters patent of the 5th 
November, 1885, such a construction as shall be consis- 
tent with the previous uniform practice of the Crown 
and with the general presumption of law, and so as to 
make the grant valuable in view of the purpose which 
it must have had in view, and not so as to derogate 
from that value, unless the terms and expressions in 
the grant are so peremptory and clear as to place beyond 
doubt that the intention of the Crown was to exclude 


(1) 12 Moo. P. GC. 473. 
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from the grant to the Company the bed of the Miramicht 
River, where it abuts upon lands eranted to the Com- 
pany. The only construction, which, in accordance 
with the above principles, cai, In my judgment, be 
properly given to the letters patent of the 5th 
November, 1835, is, that the exception therein affects 
the Miramichi only in the same mannet, and to the 
same extent, as it affects the other rivers and streams 
therein mentioned, namely: all those falling into the 
rivers St. John and Nashwaak, and consequently that 
the exception is limited to the bed and soil of the Mira- 
michi river, as it is to the bed and soil of the said other 
rivers and streams, namely, opposite to the lands which 
had previously been granted on the banks of the rivers. 

“The form of the description in the letters patent 
of the 5th November, which the draftsman has made to 
comprehend within the limit of the tract described 
206,000 acres which had already been granted, much 
of which was situate upon the banks of the said several 
rivers, made it necessary to except from the grant to 
the Company whatever had been previously granted 
and the bed and soil of the rivers opposite the lands so 
oranted. This affords a rational cause, and indeed the 
only apparent rational cause for the exception being 
snserted at all, and consequently the letters patent 
must be so construed as to limit the application of the 
exception to this rational purpose. It was suggested 
that ifthe bed and soil of the rivers opposite to the 
lands previously granted had passed to the grantees of 
such lands, the exception of those lands, which is also 
expressed in the letters patent of the 5th November, 
would hare been sufficient to comprehend also the beds 
of the rivers; but, granting this to be so, it 1s plain that 
whether the beds of the rivers had or not passed by the 
previous grants of lands situate on their banks, the 
draftsman of the letters patent of the 5th November 
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has, ex majori cauteli inserted an express exception of 


the beds of the rivers and streams flowing into the St. Tih Opt 


John and Nashwaak, where such rivers and streams 
abutted on lands already granted. This is not disputed, 
but the contention is, that in the case of the Miramichi, 
the exception is not to be construed as being so limited, 
but is absolute. But for this distinction, no reason 
whatever is suggested, and I have shewn that in the 
previous grants the Miramichi river was precisely in 
the same position as all the other rivers, and that in 
the case of all alike the beds of rivers abutting on 
lands granted had been granted and had passed to the 
grantees of lands. 

“The letters patent are capable of the construction, 
that the exception shall be limited in the case of the 
Miramichi, equally as in the case of the other rivers 
- and streams, and as that construction is most consistent 
with the uniform practice of the Crown, and with what 
must have been the object of the com pany in acquiring 
the lands granted, with the general presumption of 
law, and with reason and common sense, that is the 
construction which must be given to the letters patent. 
It follows that the Miramichi river, where the lands 
granted to tie Nova Scotia and New Brunswick Land 
Company abut upon it, is excluded from the operation 
of the Fisheries Act 31 Vic. c. 60, for there an exclusive 
right of fishing had passed to the company, their suc- 
cessors and assigns, by the letters patent of the 5th 
November, 1835. 

“It was urged, it is true, but scarcely I think 
seriously, that by force of the 108 sec. of the British 
North America Act, and of the Sth item of the 38rd 
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schedule annexed to the Act, namely: ‘Rivers and - 


Lake improvements,’ the bed and soil of the Miramichi, 

as well as the beds and soil of every river in the 

Dominion, is declared to be ‘the property of Canada,’ 
"7 
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The-sole ground for this contention is that the word 


Tun Queen ‘Rivers’ as printed in the schedule is plural, while 


v. 
ROBERTSON. 


the word ‘Lake’ is singular, and that if it had been 
intended that the word ‘improvements ’ should be 
read in connection with the former as with the latter 
+t would have been printed ‘River’ in the singular 
as in the word ‘Lake.’ To this it was replied that the 
absence of a comma after the word ‘Rivers ’ afforded 
as good an argument, that the word ‘ Improvements’ 
was intended to be read in connection with the word 
‘Rivers’? as with ‘Lake,’ notwithstanding the affix 
of a final ‘S$’ to the former. I confess I think both 
arguments are of about equal weight, and I do not 
think it profitable to enquire whether the affix of the 
letter ‘S’ or the omission of a comma is the act of the 
printer or of Parliament, for by 108 section of the Act, 
‘+ is clear that the things which are by that section, 
made the property of Canada, are ‘the public works 
and property of each Province’ enumerated in the 3rd 
schedule. Whether, therefore, the word be printed 
‘River’ or ‘Rivers’ in the 8rd schedule, the result is 
the same, and the word ‘Improvements’ must be 
read with it, to indicate the ‘Public Work’ which 
having been the property of the Province in which it 
had been situate, is made the property of Canada. 

“T have thus substantially answered all or most of 
the questions submitied in the special case, but it may 
be convenient briefly to give my answers thus : 

“The first, third, four“ and sixth questions must be 
answered in the affirmative, and the second and seventh 
in the negative. | | 

“To the 5th it is unnecessary to give any special 
answer, as 1am of opinion that the bed of the river 
did pass to the Company. However, it may be said 
that if it had not so passed, the case offers no evidence 
of any exclusive right of fishing therein having passed 
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to the Company, which right in such case could only 


be by grant or prescription. I have in my judgment Tan OuanN 


explained at length my views upon the rights of 
riparian proprietors and of whatis meant by that term. 

“To the 8th it may be answered, that if what is 
meant by this question as framed is, whether the 
Minister of Marine and Fisheries could lawfully issue 
_a lease of the bed of the River, where it passes through 
ungranted lands, I am of opinion that he could not, 
but that the Act does authorize him to issue, and 
therefore he could lawfully issue, a license to fish, as a 
franchise apart from the ownership of the soil in that 
portion of the River. 

“The 109 sec. of the British North America Act 
| already quoted declare that ‘all lands, mines, minerals 
and royalties belonging to the several Provinces of 
Canada, Nova Scotia, and New Brunswick at the Union, 
shall belong to the several Provinces of Ontario, Quebec, 
Nova Scotia and New Brunswick in which the same are 
situate. Now, whether this section is to be regarded 
as sufficient to transfer the legal estate in those lands 
to the several Provinces as corporations, or as a decla- 
ration merely that they shall be held by the Crown 
in trust for, and as part of the public demesne of, the 
respective Provinces, matters not, as it appears to me, in 
so far as the question under consideration is concerned, 
for what is declared shall belong to the newly created 
Provinces is that which at the Union belong to the 
Provinces as formerly constituted, and those lands 
which had not yet been granted were already subject 
to a like provision in virtue of Acts of Parliament 
relating to the Fisheries in existence before the Union, 
which Acts, the 129 section of the British North America 
Act declares shall continue in existence after the 
Union until repealed, abolished or altered by Act of the 
Dominion Parliament. Theeffect then ofthe 109th sec- 


162 


52 
1882 
THE QUEEN 


es 
ROBERTSON, 


SUPREME COURT OF CANADA. 


tion must betomake the lands part of the public domain 
of the respective Provinces, subject to the provisions of 
the several Acts in force relating to the iisheries at the 
time of the Union, and to such other or the like provi- 
sions as the Parliament of Canada should enact upon 
the subject. of the Fisheries, treating that term as 
relating to the incorporeal hereditament or era piscaria 
as already explained, which subject was p.aced under | 
the exclusive control of the Parliament, and the expres- 
sion in the 2nd section of the Dominion Act, 31 Vice., 
ch. 60, namely, ‘where the exclusive right of fishing 
does not already exist by law’ must, I think, be con- 
strued to include that part of the public domain in the 
respective Provinces consisting of ungranted lands, 
over which, not having been converted into private 
property, no exclusive right of fishing could be legally © 
established by any person. 

“ Over these ungranted lands the Dominion Parlia- 
ment had, in my judgment, forthe reasons already given 
above, the undoubted right to legislate in the manner 
provided in the 2nd section of the 31 Vic., ch. 60, and that 
section does, I think, sufficiently cover those lands 
which, prior to the passing of 31 Vic., ch. 60, were, as I 
have shown, subject to a like provision, and the frame 
of the 2nd section of that Act, when compared with the 


- corresponding sections in the Acts which were in force 


until repealed by 31 Vic., ch. 60, leads to the conclusion 
that the same lands were referred to in the latter Act 
as in the like connection were referred to in the former, 
namely, ungranted public lands. 

“ T have entered into the subject as fully as I could, 
in order that I might make my judgment upon all the 
points as clear as | am capable of doing, for the reason 
that in the event of an appeal | shall not sit upon the 
case in appeal. The Court of Exchequer being composed 
of the same Judges as are the judges of the Supreme 
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Court, am appeal from the judgment of a single judge 


of the Court.of lixchequer to the Supreme Court is in Taz Quarn 
substance and effect simply an appeal from one of the Rupees 


Judges to the full Court. To avoid the possible anomaly 
of the full Court being divided, and the judgn:ent 
nevertheless of one of the Judges of the divided C. urt 
remaining of record as a judgment of the Court, it sa 
noint worthy of Parliamentary consideration, whether 
it may not be expedient to enact that an appeal from a 
single Judge of the Hxchequer Court should be heard 
oniy by the other Judges, so thatin every case of appea! 
from the xchequer Court in order to sustain any judg: 
ment, as the judgmen: of the Court, there should be a 
majority of all the judges constituting the Court in 
favor of it. 

“The constitution of the Court of Exchequer makes 
a marked difference between the case of an appeal from 
that Court, whenthe Appellate Court is divided, and 
the case of an appeal from an independent Court con- 
sisting of other Jucges than those constituting the 
appellate tribunal when the latter is divided. 

“The Judgment of the Court therefore is that a rule 
shall issue in the terras of the provisions of the special 
case, referring it to the Registrar to take an account as 
agreed upon by the concluding paragraph of the case.” 

The following rule was taken out: 

“The special case stated by the parties for the opinion 
of this Court having come on to be heard and debated 
before this Court in the presence of counsel for the 
suppliant and for Her Majesty. Upon debate of the 
matter and hearing what was alleged by counsel on 
each side and upon reading the documents and papers 
filed, this Court did order that the said case should 
stand over for judgment, and the same coming on this 
day for judgement this Court doth order and declare that 
the first, third, fourth and sixth questions submitted in 


163 


54 


1882 


SUPREME COURT OF CANADA. 


said special case should be answered in the affirmative 


‘Tan Queen and the second and seventh questions in the negative. 


v. 
ROBERTSON. 


a ES 


This Court doth further declare that it is unnecessary to 
give any special answer to the fifth question as this 
Court is of opinion that the bed of the south west 
Miramichi river within the limits of the grant to the 
NovaScotia and New Brunswick Land Company and 
above the grants mentioned and reserved therein did 
pass to the said Company. 

“This Court doth further declare with reference to the 
eighth question that, if what is meant by this question 
be whether the Minister of Marine and Fisheries could 
lawfully issue a lease of the bed of the river where it 
passes through ungranted lands, this Court is of opinion 
that the said minister could not lawfully issue such 
lease, but this Court is of opinion that the said minister 
could lawfully issue a license to fish as a franchise 
apart from the ownership oi the soil in that portion of 
the river.” 

Mr. Lash, Q.C., for the Crown, moved, pursuant to 
rule No 231 of the Exchequer Court, rules for an 
order nist calling upon the suppliant to show cause why 
the judgment rendered by the Court upon the special 
case in this matter should not be reviewed and judg- 
ment given thereon for the Crown, upon the grounds, 
thet the second question submitted in said special case 
should have been answered in the affirmative, and that 
the third, fourth, fifth and sixth questions should have 
been answered in the negative. This motion was 
refused. 

rom this decision the Crown appealed. 

Mr. Lash, Q. C., for the Crown: 

In this appeal the appellant will raise only the main 
questions involved, viz: whether ornotanexclusive right 
of fishing, at the time the fishing lease was granted to 
the respondent, previously existed by law in the leased 
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portion of the river. The reason ‘the 8th question 


was submitted for the decision of the Exchequer Court Tur Quzxy 


was that we thought part of the locus in quo 
through ungranted land, and it has since been ascar- 
tained that no part of the locus in quo is through 
ungranted land. 

Had the Minister of Marine and Fisheries power to 
issue the lease in question ? 

This depends upon there being no exclusive right of 
fishing, at the time the lease was made, in the leased 
portion of the river. | 

An exclusive right of fishing may exist, Ist in a 
private river, 2nd in a public river. 

The first paragraph of the special case shows what the 
nature of that portion of the Miramichi River is: “It 
is above tidal waters, and is navigable for canoes and 
boats, and has been used from the earliest settlement 
of the country as a highway for the same and for the 
purpose of floating down timber and logs to market.” 
My contention is shortly this, that in this country 
the absence of the ebb and flow of the tide does not 
make a river a private one,—if the contrary is held, then 
all the great fresh water rivers in Canada are private— 
and that this river, being admitted to be navigable 
for the purposes of passage and being used as a high- 
way, is a public river, and no exclusive right of fishing 
exists In it, as no grant or prescription thereof is shown. 

2 Broom & Hadley’s Com. (Edition of 1869) page 107, 
2 Stephens Com. (1874) pages 670-1-2; 2 Kerr’s Black- 
stone (1857) page 89; Warren v. Matthews (1). 

Ifthe Miramichi bea private river, it may be admitted 
that the owner would have the exclusive right of 
fishing. 

Is it a private river? Hbband flow of the tide is not 
the proper test: Lyon v. Fishmongers Co. (2) ; Mayor, 


(1) 6 Mod. 73. (2) L. R. 1H. L, 673 | 


ie v. 
Wels ROBERTSON. 
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&c. v. Brook (1); Carter v. Murcot (2) confirming 
Warren v. Matthews ; Genesee Chief v. Fitzhugh (8), 
confirmed by The Magnolia (4), also the reference to 
Broom & Hadley & Stephen & Kerr, above mentioned ; 
Mayor, &c. v. Turner (5); Miles v. Rose (6). 

The navigable capacity need not continue throughout 
the whole year: Olson v. Merril (17). 

I do not argue that the bed of the river did not pass, 
and I can only argue on the assumption that the terms 
of the special case make the Miramichi a highway and 
a public river, and if so no exclusive right of fishing 
exists in it: Thompson’s essay on Magna Charta (8) ; 
Mayor, &c. v. Brooke (9); Duke of Somerset v. Fog- 
well (10); also references to Broom & Hadley, Stephen 
& Kerr above mentioned. 

In England it is well settled that in a navigable 
river there can be no exclusive right of fishing unless 
such right existed prior to Magna Charta. 

But it is contended by respondent that a navigable 
river isin law navigable only so far as the tide ebbs 
and flows, and that though navigable in fact above tide 
water, it is not navigable in law, and that therefore the 
incidents attaching to a river navigable in law, do not 
altach to one navigable only in fact. 

The appellant denies this contention, but even if 
such. be law in England it is not law in Canada, as the 
size and situation of the two countries are so difterent. 

In New Brunswick only so much of the law of 
England as was applicable to the circumstances of the 
Province when it was first created is in force. 

In England,where navigation was practically confined | 
to the tidal portion of a river—where in fact navigable 


CG)-T QE B.373; (6) 5 Taunt. 705. 
(2) 4 Burr, 2163. (7) 42 Wisc. 203. 
(3) 19 Curt. 233. (8) Page 203. 

(4) 20 How. 296: C9) 77 Q. Br B82. 


_ (5) 1 Cowp, 86. (10) 5B. & C. 884, 
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water and tide water were synonymous terms, and tide 1882 
water, with a few small and unimportant exceptions, Tan Qu: Qua 
meant nothing more than public rivers as contra-distin- aoe sti 
guished from private ones—it was reasonable enough 
that the ebb and flow of the tide should have been 
taken as a test of the navigability of a river, as it was 
the most convenient test, but such a test was and is 
inapplicable to this country, and was not imported here 
as part of the Common Law. 

Waters here navigable in fact are so regarded in law, 
without reference to the ebb and flow of the tide, and if 
a river be navigable in law all the incidents of naviga- 
bility attach to it, and one of those incidents is the right 
of the public to fish therein: see Atty. Gen. v. Harrison 
(1); Carson v. Blazer (2); McManus v. Carmichael (8), 


[THe Cuter Justice:—Is there any objection m 
holding that a river may be public for certain purposes 
and private for all other purposes ?] 

So far as this river is concerned there is none, and 
where there is no exclusive right to fish, then Parlia- 
ment can take away the public right by statute, as was 
done by the Fisheries Act. 

The learned counsel also peer to Robinson & 
Joseph's Digest, (Ont.) Vo. ‘“ Water;” People v. Canal 
Appraisers (4); Ball v. Wiener (5); Dizon v. Senet- 
singer (6). 


Mr. Weldon, Q.C., for respondent: 

Tt has to be admitted that according to the English 
cases the decision of Mr. Justice Gwynne must be 
affirmed. This is practically an appeal from the judg- 
ment of the Supreme Court of New Brunswick, which 
has held that this was a private river, and that the 


(1) 12 Grant 470. (4) 33 Tiff. 461, 


(2) 2 Binn. 475, (5) 3 Taunt. 267. 
(3) 3 Iowa 52. : # ¥b66).25 U.C.C.-P. 236. 


8 


58 SUPREME COURT OF CANADA. 


1882 license issued by the Minister of Marine and Fisheries 
Tas Quuen Of the Jocus in quo is void, 
R racer Rivers way be divided into three classes: 
— I. When they are altogether private, such as shallow 
streams, not capable io be put to any particular use. 

II. When they are private property, but capable of, 
and subject to, the public use. The case of non-tidal 
waters. 

III. Where the use and property are public, where 
the tide ebbs and flows. 

By the 8rd section of 31 Victorta, cap. 60, sec. 2, the 
power to grant leases is given only where the exclusive 
right does not already exist by law. It is submitted 
that the exclusive right did exist in the New Brunswick 
and Nova Scotia Land Company, under the grant. The 
river is clearly within its boundaries, and the exception 
shows the intention of the Crown to include it in the 
grant, except where already granted. 

In non-tidal rivers, the right of the riparian proprie- 
tors extends to the middle of the stream, and where 
both banks are the property of the same owner, the 
whole right of property in the stream belongs to him: 
Beckett v. Morris (1). | | 

On page 58, Lord Cranworth says: “ By the Laws of 
Scotland, as by the Law of England, when the lands of 
two continuous properties are separated from ‘each 
other by a running stream of water, each proprietor is 
prima facie owner of the soil of the shores or bed of the 
river ad medium filum aque.” 

In navigable rivers or arms of the sea, fishing is 
common and public. In private rivers, not navigable, 
it belongs to the lords of the soil on each side: Carter 
vy. Murcott (2); Malcolmson v. O'Dea (8); Marshall v. 
Ulleswater Steam Navigation Company (4). 


(1) L. R.1 H.L. Se. 47. (3) 10 H. L. 593. 
(2) 4 Burr, 2163. (4) 3B. &8., 782, 
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The rights of riparian proprietors are very fully dis- 


cussed in the case of Lyons v. Fishmongers Co. (1) and Tae Quaen 
0 


Byron v. Slimpson (2). 

The petitioners also rely upon the judgments of the 
Supreme Court of New Brunswick in Robertson v. Stead- 
man (8), and the cases therein cited. 

As to the construction of sea coast and fisheries, see 
remarks of Lord Selborne in L’Union St. Jacques de 
Montreal v. Belisle (4). 

Even assuming that the land in these rivers is vested 
in the Crown, it iscontended that the Crown only held 
‘it in trust for the people of New Brunswick. 

By the British North America Act, secs. 109 and 117, 
the Crown Lands of the Province of New Brunswick 
are the property, so to speak, of the Province, and there- 
_ fore the incidents of right appurtenant to the property 
belong to the Province, otherwise this anomaly would 
exist, that while the lands were ungranted, the 
Dominion of Canada would have the right to dispose 
or lease the fishery, but so soon as a grant was made 
under the great seal of the Province of New Brunswick, 
then it would belong to the grantee. 

This point is put forcibly by his Honor Mr. Justice 
Fisher, in the case of Robertson v. Steadman (5) in his 
dissenting opinion. | 

Itis submitted, then, that by law, within the limits of 
the fluvial or angling division described in the lease 
to the petitioner, the exclusive right of fishing existed, 
and therefore that the Dominion of Canada had not, 
under the Act of Union, nor under the Act of the Parlia- 
ment of Canada 31 Vic. ch. 60, power to grant such 
lease, and therefore the same became null and void, 
and the petitioner being damnified has a claim upon 
the Government for the damage sustained. 

(1) 1 App. Cases 562. (3) 18 New Bruns. R. 530. 


(2) 17 New Bruns. R. 697: (4) L. R. 6 P, C. 37. 
(5) 18 New Bruns, R, 621, 
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Mr. Lash, Q. C., in reply. 


RircuHikz, C. J. [After reading the statement of the 
case, proceeded as follows]: 


As the lease in question professes to deal only with 
the right of fishing in that part of the Miramichi River 
described as “the fluvial or angling division of the 
South-West Miramichi River from Price’s Bend to its 
source,” we are relieved from the necessity of consider- 
ing in whom the rights of fishing are in the Miramichi 
River from or below Price’s Bend to its mouth, it being 
described in the case as being— 


After the St. John the largest river in New Brunswick is the 
Miramichi, flowing northward into an extensive bay of its own 
name. It is 225 miles in length and seven miles wide at its mouth. 
It is navigable for large vessels twenty-five miles from the gulf, and 
for schooners twenty-five miles further to the head of the tide, above 


‘which for sixty miles it is navigable for tow-boats. The river has 


many large tributaries spreading over a great extent of country. 


From Price’s Bend to its source the river is thus de- 
scribed :— | 

Price's Bend is about forty or forty-five miles above the ebb and 
flow of the tide. The stream for the greater part from this point, 
upward, is navigable for canoes, small boats, flat-bottomed scows, 
logs and timber. Logs are usually driven down the river in high 
water in the spring and fall. The stream is rapid. During summer 
it is in some places on the bars very shallow. In the salmon fishing 
season, say June, July and August, canoes have to be hauled over 
the very shallow bars by hand. 

The questions involved in the case submitted, resolve 
themselves substantially into these : 

What are the rights of fishing in a river or a portion 
of a river such as is that part of the Miramichi from 
Price’s Bend to its source? Do the rights of property 
therein belong to the Provincial Government, or their 
grantees, or to the Dominion Government, or their licen- 
sees, or have the Dominion Government, or the Provin- 
cial Government, legislative control over such proprie- 
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tary rights? And is there any distinction between the 


rights of the grantees from the Provincial Government poe 
before confederation or after, and of the Provincial , 


Government itself? That is, assuming the Dominion | 
Government cannot deal with or take away the rights 

of the grantees of the Crown before confederation, can 
they do so in respect to the ungranted lands of the pro- 
vinces granted since confederation ? In other words, 
can the Dominion Parliament authorize the Minister of 
Marine and Fisheries to issue licenses to parties to fish 
in rivers such as that described where the lands are 
ungranted; or where the Provincial Government has 
before or after confederation granted lands that are 


bounded on or that extend across such rivers ? 


It 1s difficult, if not impossible, satisfactorily to deal 
with this case and ignore any of these questions, the 


principles applicable to and governing all being the - 


same, and therefore their determination will con- 
sequently answer all the questions submitted and 
settle this appeal. 

The observations I am about to make are designedly 
confined to rivers such as the Miramichi from Price’s 
Bend to its source. 

In.construing the British North America Act, I think 
no hard and fast canon or rule of construction can be 
laid down and adopted by which all acts passed as 
well by the Parliament of Canada as by the local legis- 


-latures upon all and every question that may arise can 
_ be effectually tested as to their being or not being intra 


vires of the legislature passing them. The nearest ap- 
proach to a rule of general application that has occurred 
to me for reconciling the apparently conflicting legisla- 
tive powers under the British North America Act, 1s 
what I suggested in the cases of Valin v. Langlois (1) and 
The Citizen's Insurance Co. v. Parsons (2), with respect 


(1) 3 Can. Sup. C. R. 15, (2) 4 Can, Sup. C, R. 242, 
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to property and civil rights, over which exclusive 
legislative authority is given to the local legislatures : 
that, as there are many matters involving property 
and civil rights expressly reserved to the Dominion 
Parliament, the power of the local legislatures must, 
to a certain extent, be subject to the general and special 
legislative powers of the Dominion Parliament. But 
while the legislative rights of the local legislatures 
are in this sense subordinate to the rights of the 
Dominion Parliament, I think such latter rights must 
be exercised so far as may be consistently with the 
rights of the local legislatures, and therefore the 
Dominion Parliament would only have the right to 
interfere with property and civil rights in so far as 
such interference may be necessary for the purpose of 
legislating generally and effectually in relation to 
matters confided to the Parliament of Canada. And 
this view I think was clearly in the mind of the Privy 
Council when in Cushing v. Dupuy(1), in speaking of the 
powers of the dominion and provincial legislatures, it 
is said in the judgment of the Privy Council by Sir 
M, E. Smith :— 

It is therefore to be presumed, indeed it is a necessary implica- 
tion, that the Imperial statute, in assigning to the Dominion 
Parliament the subjects of bankruptcy and insolvency, intended to 
confer on it legislative power to interfere with property, civil rights 
and procedure within the provinces, so far as a general law relating 
to those subjects might affect them. 

And this view is, I venture to think, substantially 
indorsed by the Privy Council in the case of Parsons 
v. The Citizen’s Insurance Co, decided in November 
last. There the Privy Council say as to the provisions 
of the British North America Act, 1867, relating to the 
distribution of legislative powers between the Parlia- 
ment of Canada and the legislatures of the provinces, 
that owing to the very general language in which 


(1) 5 App. Cases, 415. 
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some of these powers are described, the question is one _1882 
of considerable difficulty ; and after reierring to the Tur Queen 


first branch of section 91, the Privy Council say: eseas 


_ An endeavour appears to have been made to provide for cases of 
apparent conflict ; and it would seem that with this object it was 
declared in the second branch of the 9st section, for greater certainty, 
but not so to restrict the generality of the foregoing terms of the 
section, that (notwithstanding anything in the Act) the exclusive 
legislative authority of the Parliament of Canada should extend to 
all matters coming within the classes of subjects enumerated in that 


Ritchie,C.J. 


section. With the same object, apparently, the paragraph at the 

end of sec. 9! was introduced, though it may be observed that this 

paragraph applies in its grammatical construction only to No. 16 of 

sec. 92. Notwithstanding this endeavour to give pre-eminence to 

the Dominicn Parliament in cases of a conflict of powers, it is chvious 

. that in some cases where this apparent conflict exists, the legislature 

could not have intended that the powers exclusively assigned to the 

- provincial legislature should be absorbed in those given to the 
Dominion Pariiament. 


And then we find language which I humbly think 
sanctions to its fullest extent the principle I have here- 
tofore ventured to promulgate as applicable to the 
interpretation of the British North America Act in this 
admittedly most difficult question : 


With regard to certain classes of subjects, therefore generally 
described in sec. 91, legislative power may reside as to some matters 
falling within the general description of these subjects in the legis- 
latures of the provinces. In these cases it is the duty of the courts, 
however difficult it may be, to ascertain in what degree, and to what 
extent, authority to deal with matters falling within these classes of 

subjects exist in each legislature, and to define in the particular 
case before them the limits of their respective powers. It could not 
have been the intention that a conflict should exist; and in order to 
prevent such a result, the language of the two sections must be read 
together, and that of one interpreted, and, where necessary, modified 
by that of the other. In this way it may, in most cases, be found 
possible to arrive at a reasonable and practical construction of the 
language of the section, so as to reconcile the respective powers 
they contain, and give effect to all of them. In performing this 
difficult duty, it will be a wise course for those on whom it is thrown 
to decide each case which arises as best they can, without entering 
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more largely upon an interpretation of the statute than is necessary 


for the decision of the particular question in hand. 


And saying they find no sufficient reason in the lan- 
guage itself, nor in the other parts ot the act, for giving 
so narrow an interpretation to the words “ civil rights,” 


and that the words are sufficiently large to embrace, in 


their fair and ordinary ‘meaning, rights arising from 
contract, and such rights are not included in any of 
the enumerated classes of subjects in section 91, they 
add this important proposition bearing on the case in 
hand as applicable to “ Property and Civil Rights” : 

It becomes obvious, as soon as an attempt is made to construe the 
general terms in which the classes of subjects in sections 9! and 92 
aré described, that both sections and the other parts of the Act must 
be looked at to ascertain whether language of a general nature must 


not by necessary implication or reasonable intendment be modified 
and limited. 


After referring to the 14 Geo. III., ch. 88, which made 
provision for the government of the Province of Quebec, 


‘and by section 8 of which it was enacted, that His 


Majesty’s Canadian subjects within the Province of 
Quebec should enjoy their property, usages and other 
civil rights as they had before done, and that in all 
matters of controversy relative to property and civil 
rights resort should be had to the laws of Canada, and 
be determined agreeably to the said laws, they say: 


In this statute the words “ property ” and “ civilrights ’are plainly 


used in their largest sense, and there is no reason for holding that : 


in the statute under discussion they are used in a different and 
narrower one. 


And after instancing the subject of marriage and 
divorce in section 91, and observing “ it is evident that 
the solemnization of marriage would have come within 
this general description, yet ‘ solemnization of marriage 
in the Province’ is enumerated among the classes of 
subjects in section 92;” the Privy Council say : 


SUPREME COURT OF CANADA. 
No one can doubt, notwithstanding the general language of sec- 


tion 91, that this subject is still within the exclusive authority of the 
legislatures of the provinces. So “the raising of money by any mode 
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or system of taxation” is enumerated among the classes of subjects RoBERTSON, 


in section 91, but though the description is sufficiently large and 
general to include direct taxation within the province, in order to 
the raising of a revenue for provincial purposes,” assigned to the 
provincial legislatures by section 92, it obviously could not have 
been intended that, in this instance also, the general power should 
override the particular one. 


Let us now refer to the sections of the British North 
America Act bearing on the present case, and guided by 
considerations such as these, I think the act can be so 
read as to avoid all conflict and give to each legislative 
body the full legislative and proprietary rignts intended 
to be conferred by the Imperial Parliament. 

By section 91, sub-section 12, is confided to the legis- 
lative authority of the Dominion Parliament, “ Sea coast 
and Inland Fisheries; ” to the exclusive power of the 
provincial iielataes by section 92, sub-section 13, 
“ Property and civil rights in the provinces; ” and, by 
sub-section 16, “ Generally all maliers of a merely local 
or private nature in the provinces; ” and by section 108 
certain public works and property specified in schedule 
3 are declared to be the property of Canada: and by 
section 109, “ All lands, mines, minerals and sO yaltiee 
belonging to the several provinces shall belong to the 
several provinces in which they are situate, subject to 
any trusts existing in respect thereof and to any interest 
other than that of the province in the same;” and by 
section 92, sub-section 5, the exclusive power of legisla- 
tion 1s conferred on the provincial legislatures in rela- 
tion to “the management and sale of the public lands 
belonging to the province and of the timber and wood 
thereon.” 

I am of opinion that the Miramichi, from Price’s 
Bend to its source, is not a public river on which the 
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public have a right to fish, and though the public may 


Tar Quenn have an easement or right to float rafts or logs down, 
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and aright of passage up and down in canoes, &c, in 
times of freshet in the spring and autumn, or whenever 
‘the water is sufficiently high to enable the river to be so 
used, I am equally of opinion that sucha right is not in 
the slightest degree inconsistent with an exclusive right 
of fishing, or with the rights of the owners of property 
opposite their respective lands ad medium filum aque ; or, 
when the lands on each side of the river belong to the 
same person, the same exclusive right of fishing in the 
whole river so far as his land extends along the same. 
There is no connection whatever between a right of 


passage and a right of fishing. . A right of passage 1s an_ 


easement, that is to say, a privilege without profit, as in 
acommon highway. A right to catch fish is a profit 
a prendre, subject, no doubt, to the free use of the river 
as a highway and to the private rights of others. This 
right of private property in rivers such as that portion 
of the Miramichi we are dealing with has always been 
recognized at common law. 

In Hudson v. MacRae (1), an information before two 
justices for unlawfully and wilfully attempting to take 
fish in water where another person had a right of 
private fishing, the accused justified under a supposed 
right on the part of the public to fish in that water. 

It was conceded such a right of fishing by the pub- 
lic in a non-navigable river could not exist in law, and 


, that accused, justifying himself under the bond fide, 
- though mistaken notion, of such a right, did not make 


such a claim of right as ousted the jurisdiction of the 
justices. 
Blackburn, J., says :— 


It appears that the appellant was fishing in a private river with 
every circumstance necessary to warrant conviction, but he showed 


(1) 4B. and 8, 585. 
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in his defence that for many years the public at large fished there 1882 
under the notion of a right. The justices have found that he acted Tan OF, 
under the bond fide belief in that right, but then in point of law such i 


a right could not be obtained in a non-navigable river. ROBERTSON. 


If the title to property comes in question, the justices Ritchie,C.J. 
must hold their hands. 
Blackburn, J., says:— 


But when the claim set up is of a right which could by no possi- 
bility exist, it cannot be said that the right of property comes in 
question ; there is then nothing more than this, that the man has got 
in his head an unfounded notion of a right impossible inlaw * * * 
Here is a non-navigable river where the public could not possibly 
have a right of fishing. 


Race v. Ward (1), declaration for breaking and enter- 
ing plaintiff's close and committing trespass. _ Defen- 
dant justified under an immemorial custom for all 
inhabitants for the time being of said township to 
have liberty and privilege to have and take water from 
certain spring in said close, &c. 


Lord Campbell, C. J., says :— 


In Wickham v. Hawker (2) the Court of Exchequer held that “a 
liberty, with servants or otherwise, to come into and uponlands, and 
there to hawk, hunt, fish and fowl,” is a profit @ prendre within the 
prescription Act (3). 

t * * ¥ * 

We held, last term, that toa declaration for breaking and entering . 
the plaintiff's close and taking his fish, a custom pleaded for all the 
parish to angle and catch fish in the locus in quo, was bad, as this 
was a profit @ prendre, and might lead to the destruction of the 
subject-matter to which the alleged custom applied. 

Case referred to was Bland v. Lipscombe,.4 E. and B. 713 note: 


Lord Campbell, C. J.:— 


We must act upon that salutary law which distinguishes between 


a mere easement and the right to take a profit. 


* * * * * 


It is clear to me that the custom claimed in this plea is to angle : 
for, catch, and carry away the fish ; but, supposing it were limited, 


(1) 4 E. and B. 702. (2) 7 M. and W. 63, 
; (3) 2 and 3 Wm. 4, 71. 
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1882 as Mr. Brown argues, to a claim to angle for and catch the fish with- 


Tan QurEn out claiming a right to carry them away, I think it would be equally 
v. destructive of the subject-matter, and bad. 


ROBERTSON. — usseit v. Burch (1) decides that the right of the 
Ritchie,C.J. nyblic to fish in a non-tidal riyer which is made navi- 
haus gable by locks cannot exist in law. 
Cleaseby, B., says: 


Now it appears to me, that the case in the Irish reports (Murphy 
vy. Ryan) is decisive on the point before us. It expressly decides 
that “ the public cannot acquire by immemorial usage any right of 
fishing in a river in which, though it be navigable, the tide does not 
ebb and flow.” 


Grove, J.:— 


Mr. Graham has not shown us any case in which the public have 
been held to have a right of fishing in a river merely because it is 
navigated by boats. 


In Wishart v. Wyllie (2), the Lord Chancellor laid it 
down that the law on this subject admitted of no 
doubt. 


If, said his lordship, a stream separates properties A and B, prima 
facie, the owner of the land A, as to his land, on one side, and the 
owner of the land B, as to his land, on the other, are each entitled 
to the soil of the stream, wsque ad mediam aque, that is prima facie 
so. It may ba rebutted, but, generally speaking, an imaginary line 
running through the middle of the stream is the boundary ; just as 
if a road separates two properties, the ownership of the road belongs 
half-way to one and half-way to the other. It may be rebutted by 
circumstances, but if not rebutted, that is the legal presumption. 
Then, if two properties are divided by a river, the boundary is an 
imaginary line in the middle of that river; but to say that the whole 
of the river is a sort of common property, which belongs to no one, 
is not a correct view of the case. 


In Murphy v. Ryan (3), O Hagan, C. J., said : 


According to the well established principles of the common law, 
the proprietors one either side of a river are presumed to be possessed 
of the bed and soil of it moietively, to a supposed line in the middle, 
constituting their legal boundary ; and, being so possessed, have an 


(1) 35 L, N, 8. 486. | (2) 1 Macq. H. L. Cas. 389, 
She A 3\eleih. MnCl, 143, 
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exclusive right to the fishery in the water which flows about their 
respective-territories, though the law secures to the community the 
right of navigation upon the surface of that water as a public high- 


way, which individuals are forbidden to obstruct, and precludes the RoBerrson. 
riparian proprietors from preventing the progress of the fish through ,., 7. 
P prop P Fyne os 5" Ritchie,CwJ. 


the river, or dealing with the water to the injury of their neighbours. 
* * *® * * * * cd * * 


But, whilst the right of fishing in fresh water rivers, in which the 
soil belongs to the riparian owners, is thus exclusive, the right of 
fishing in the sea, and in its arms and estuaries, and in its tidal 
waters, wherever it ebbs and flows, is held by the common law to be 
publici juris, and to belong to all the subjects of the crown—the soil 
of the sea and its arms and estuaries and tidal waters being vested 
in the sovereign as a trustee for the public. The exclusive right of 
fishing in the one case and the public right of fishing in the other 
depend upon the existence of ‘a proprietorship in the soil of the pri- 
-yate river by the private owner, and by the sovereign in the public 
river respectively. 
* * * * * ¥* * * * * 
Upon a full consideration of all the cases, it will, I think, appear that 
no river has been ever held navigable, so as to vest in the Crown its 
bed and soil, and in the public the right of fishing, merely because 
it has been used as a general highway for the purpose of navigation ; 
and that, beyond the point to which the sea ebbs and flows, even in 
a river go used for public purposes, the soil is prima facie in the 


riparian owners, and the right of fishing private. 
* * * * * * * * * * 


But no usage can establish a right to take a profit in another’s soil, 
which might involve the destruction of his property; and such a 
profit would be the taking of fish. The precise point is decided both 
as to the general law and the particular case of profit by fishing in 
Bland v. Lipscombe (1) ; and the principle of that case, in affirmation 
of the ancient doctrine, is sustained by the judgments in Lloyd v. 
Jones (2); Race v. Ward (3); Hudson v. MacRae (4); and other 
recent decisions. That principle is beyond controversy ; and, there- 
fore, the usage relied on in this defence cannot sustain the claim of 
the right in the public to fish in a river, the soilof which 1s not publict 
juris, but private property. 

In Lyon v. Fishmonger Co. (5) Lord Cairns says: 

The late Lord Wensleydale observed, in this House, in the case of 
Chasemore v. Richards (5) “The subject of right to streams of water 


(1) 45. & B. 713, note. (4) 4B. & S. 585. 


(2) 6C. B. 81. (5) 1 App. Cases 673. 
(3) 4E. & B. 702, (6) 7H. L, C. 382, 
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1882 flowing on the surface has been of late years fully discussed, and by 


, Oe a series of carefully considered judgments placed upon a clear and 
HE QUEEN 
v satisfactory footing,” 


Ropertson, And he then cites the language of the late Lord 
Ritchie,C.J. Wensleydale as quoted by O’ Hagan. 
ay In Marshall v. Ulleswater S:eam Navigation Co. (1), 
it was held that “the allegation of a several fishery, 
prima facie, imports ownership of the soil ;” per Wight- 
man and Me.lor, J. J.. Cochrane, ©. J., dissenting, but 
not holding the court (Q B) bound by the authorities 
to that effect, 
Wightman, J., delivering judgment, referring to Hol- 
ford v. Bailey (2), says :— 
‘hese decisions are in conformity with. the rule stated in the late 
editions of Blackstone’s Commentaries, vol. 2, p. 39. He that has a 


several fishery must also be (or at least derive his right from) the 
owner of the soil. 


Cockburn, ©. J., says :— 

The use of water for the purpose of fishing is; when the fishery is 
united with the ownership of the soil, aright incidental and accessory 
to the latter. Ona grant of the land, the water and the incidental 
and accessory right of fishing would necessarily pass with it. 

Previous to confederation many enactments were 
passed by the legislature of New Brunswick for the 
general regulation and protection of the fisheries in 
that province, but no act, I will undertake with con- 
fidence to assert, can be found in the statute books of © 
New Brunswick, from the date of the erection of the 
province to the day of confederation, taking away or 
interfering with (except as such general regulations 
might interfere with) the private rights of the individual 
proprietors of lands through which such rivers run, 
still less to take from them the enjoyment of their 
rights of fishing and to authorize the leasing of the 
same to others to the exclusion of the owner. But the 
legislature did authorize the Governor-in-Council to 


(1) 3 B. &S. 732; affirmed 6 B.& (2) 13 Jur.278; 13 Q.B. 426; 18 
S. 570. L. J. Q. By 109. | 
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grant leases or licenses for fishing purposes in rivers 
and streams above the tidal waters of such streams 
or rivers when the same belonged to the Crown or the 
lands were ungranted, but the provincial legislature, 
having a just regard for private rights, specially pro- 
vided that the rights of parties in lands and privileges 
already granted should not be affected thereby, recog- 
nizing the rights of individuals in the fisheries in rivers 
above tidal waters and the right of the province to the 
fisheries in rivers through the ungranted lands of the 
province. The reason why there was any legislation 
on this matter of leasing (for the executive govern- 
ment might have granted such leases without legis- 
lative authority) is to be found on the face of the act, 
viz., to regulate the sale and provide for the disposal of 
the proceeds, by enacting that such leases or licenses 
to be issued by the Governor in Council should be 
sold by public auction after 30 days’ notice in the Royal 
Gazetie, an upset price being determined by the 
Governor in Council, and that the rents and profits 
accruing from such leases or licenses should be paid 
into the provincial treasury to a separate account to be 
kept, called “The Fishery Protection Account.” 

Such being the state of matters at the time of con- 
federation, I am of opinion that the legislature in regard 
to “Inland and Sea Fisheries” contemplated by the 
British North America Act was not in reference to “ pro- 
perty and civil rights”—that is to say, not as to the 
ownership of the beds of the rivers, or of the fisheries 
or the rights of individuals therein, but to subjects 
affecting the fisheries generally, tending to their 
regulation, protection and preservation, matters of 
a natural and general concern and important to 
the public, such as the forbidding fish to be taken 
at improper seasons in an improper manner, or with 
destructive instruments, laws with reference to the 
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improvement and increase of the fisheries ; in other 


THE : Ques words, all such general laws as enure as well to the 


Tiago 


Ritchie,C.J. 


benefit of the owners of the fisheries as to the public at 
large, who are interested in the fisheries as a source of 
‘national or provincial wealth ; in other words, laws in 
relation to the fisheries, such as those which the local 
legislatures were, previously to and at the time of con- 
federation, in the habit of enacting for their regulation, 

preservation and protection, with which the property 
in the fish or the right to take the fish out of the water 

to be appropriated to the party so taking the fish has 
nothing whatever to do, the property in the fishing, or 
the right to take the fish, being as much the property 
of the province or the individual, as the dry land or the 
land covered with water. I cannot discover the slightest 
trace of an intention on the part of the Imperial Parlia- 
ment to convey to the Dominion Government any pro- 
perty in the beds of streams or in the fisheries incident 


_ to the ownership thereof, whether belonging at the date 


of confederation either to the provinces or individuals, 
or to confer on the Dominion Parliament the right to 
appropriate or dispose of them, and receive therefor 
large rentals which most unequivocally proceed from 
property, or from the incidents of property in or to 
which the Dominion has no shadow of claim; but, on 
the contrary, I find all the property it was intended to 
vest in the Dominion specifically set forth. Nor can l 
discover the most remote indication of an intent to 
deprive either the provinces or the individuals of their 
proprietary rights in their respective properties ; or, in 
other words, that it was intended that the lands and 
their incidents should be separated and the lands con- 
tinue to belong to the provinces and the crown grantees, 
and the incidental right of fishing should belong to the 
Dominion, or beat its disposal. Iamat a loss to under- 
stand how the Dominion, which never owned the land, 
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and therefore never had any right to the fishing as inci- 


the slighest intention to vest the rights of property or of 
fishing in the Dominion, without a word qualifying or 
limiting the right of property of the provinces in the 
public lands, can now successfully claim to havea bene- 
ficial interest in those fisheries, and authority to deal 
with such rights of fishing as the property of the 
Dominion, and claim to rent or license the same at large 
yearly rents and appropriate the proceeds to Dominion 
purposes. I had formerly occasion to point out that the 
public works and property of each province which it 
was intended should be the property of Canada were 
enumerated in the 3rd schedule, and that neither by 
express words nor by the most forced construction, could 
the slightest inference be drawn that the public lands 
of the provinces, or their Incidents, were intended to 
be vested in the Dominion, and that the express words 
of section 117 as clearly and unequivocally established 
that the provinces were to retain all their respective 
public property not otherwise disposed of by the act, 
and that, as if to place the question beyond a peradven- 
ture, section 109 provided that all lands, mines, &c., 
belonging to the several provinces in which the same 
are situate or arise, subject to any trusts existing in 
respect thereof and to any interest other than that of 
the province in the same. 

I reiterate what I on a former occasion intimated, that 
at the time of the union the entire control, management 
and disposition of the Crown lands, and the proceeds of 
the public domain, were confided to the executive admi- 
nistration of the provincial governments as representing 
the Crown for the benefit of the provinces respectively, 
and to the legislative actions of the provincial legisla- 
tures, so that the Crown lands, though standing in the 
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name of the Queen, were,’ with their accessories and 
incidents, to all intents and purposes the public pro- 
perty of the respective provinces in which they were 
situate: and this property, the Imperial Act, by clear 
unambiguous language, has, as we have seen, declared 
shall after confederation continue to be the property of 
the provinces; and I cannot discover any intention to 
take from provincial legislatures all legislative power 
over property and civil rights in fisheries, such as we 
are now dealing with, and so give to the parliament of 
Canada the right to deprive the province or individuals 
of their right of property therein, and to transfer the 
same or the enjoyment thereof to others, as the license 
in question affects to do. 

To all general laws passed by the dominion of Canada 
regulating “sea coast and inland fisheries ” all must 
submit, but such laws must not conflict or compete 
with the legislative power of the local legislatures over 
property and. civil rights beyond what may be necessary 
for legislating generally and effectually for the regula- 
tion, protection and preservation of the fisheries in the 
interests of the public at large. Therefore, while the 
local legislatures have no right to pass any laws inter- 
fering with the regulation and protection of the fisheries, 
as they might have passed before confederation, they, 
in my opinion, clearly have a right to pass any laws 
affecting the property in those fisheries, or the transfer 
or transmission of such property under the power con- 
ferred on them to deal with property and civil rights in 
the province, inasmuch as such laws need have no con- 
nection or interference with the right of the Dominion 
parliament to deal with the regulation and protection 
of the fisheries, a matter wholly separate and distinct 
from the property in the fisheries. By which means 
the general jurisdiction over the fisheries is secured to 
the parliament of the Dominion, whereby they are 
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enabled to pass all laws necessary for their preservation 
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and protection, this being the only matter of general Tue QUEEN 


-publicinterest in which the whole Dominion isinterested 
in connection with river fisheries in fresh water, non- 
tidal rivers or streams, such as that now being con- 
sidered, while at the same time exclusive jurisdiction 
over property and civil rights in such fisheries is pre- 
served to the provincial legislatures, thus satisfactorily, 
to my mind, reconciling the powers of both legislatures 
without infringing on either. 

As a necessary consequence of what I have said, 
the Minister of Marine and Fisheries has no authority 
to issue a lease of the bed of such a river as this 
where it passes either through ungranted or granted 
lands, and [ have an equally strong opinion that 
the Dominion parliament has no legislative power or 
authority to authorize him to issue, as against the 
owner, a license to fish as a franchise or right apart from 
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the ownership of the soil, whether owned by the pro- | 


vince or an individual. I am at a loss to conceive how 
itis possible for the minister to have that power over 
lands owned: by the province and not have the same 
-power over lauds owned by private individuals; the 
franchise or right is in the private individual by virtue 
of his property in the bed of the stream, and this he 
obtains by virtue of the grant from the general govern- 
ment, why then should the province not have the same 
franchise or right by virtue of its property in the soil, 
bank and bed of the river ? 

Unquestionably the right of fishing may be in one 
person and the property in the bank and soil of a river 
in another, but can there be a doubt that ifa man 
owning land on the bank of a river, with right to the 
bed of the river extending to the centre of a stream 
opposite such land, conveys without reservation or 
exception the land bounded by the stream, that the 
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right of fishing goes with it? But what is there in 
the British North America Act to give the slighest 
countenance to the idea that any such separation of the 
right to lands and to the fishery incidental to the land 
was contemplated, and that while the public lands were 
retained to the provinces, rights of fishing connected 
therewith and incident thereto were to become separate 
and distinct, the one from the other, and the fishing 
taken from the provinces and transferred“ to the 
Dominion ? 

Can it be disputed that, under the 109th section, the 
banks and beds of all such ungranted rivers and streams 
belong to the several provinces? Where then do we 
get any language severing the {right to the fisheries 
from the property or title to the soil or bed of these 
rivers, or altering in any way the title or ownership of 
the lands, including the banks and beds of rivers passing 
through them, or any of the rights incident to the 
same ? 

I think Mr. Justice Fisher in Steadman v. Robertson (1) 
took a correct view of the law. I have arrived at like 
conclusions, viz.: that it was not the intention of 
The British North America Act, 1867, to give the parlia- 
ment of Canada any greater power than had been previ- 
ously exercised by the separate legislatures of the pro- 
vinces ; that is the general power for the regulation and 
protection of the fisheries; that the act of the parlia- 
ment of Canada, 3i Vic., c. 60, recognises that view, 
and while it provides for the regulation and _ pro- 
tection of the fisheries, it does not interfere with 
existing exclusive rights of fishing, whether provincial 
or private, but only authorizes the granting of leases 
where the property and therefore the right of fishing 
thereto belongs to the Dominion, or where such rights 
do not already exist by law; that the exclusive right 
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of fishing in rivers such as the Miramichi at Price’s 


Bend and from thence to its source, as described in the TamOnnare 


case, exist by law in the provincial government of New 
Brunswick or its grantees; that any lease granted by 


ONO ; ; [ } Ritchie,C.d. 
the Minister of Marine and Fisheries, to fish in such” sain 


fresh water non-tidal rivers, which are not the property 
of the Dominion, or in which the soil is notin the 
Dominion, is illegal; that where the exclusive right 
to fish has been acquired as incident to a grant of the 
land ‘through which such river flows, there is no 
authority given by the Canadian act to grant a right 
to fish, and the Dominion parliament has no right to 
give such authority ; and also that the ungranted lands 
in the province of New Brunswick, being in the crown 
for the benefit of the people of New Brunswick, the 
exclusive right to fish follows as an incident, and is in 
the crown as trustee for the benefit of the people of the 
province, exclusively, and therefore a license by the 
Minister of Marine and Fisheries to fish in streams 
_ running through provincial property or private lands is 
illegal, and consequently the lease or license issued to 
the suppliant is null and void. 


STRONG, J. :— 


The fishery license granted to the respondent contains 
no covenant for title or warranty on the part of the 
Crown, and, therefore, upon no principle of law which 
has been suggested, or that I can discover, could the 
Crown be made liable to indemnify the respondent in 
the case of eviction. In my opinion the appeal ought 
to be decided upon this ground, for I do not think the 
court ought to entertain the special case upon the sub- 
mission of the Attorney General for the Crown to 
indemnify the respondent, if the court should be of 
opinion against the Crown on what, so far as the inter- 
est of the respondent is concerned, is a purely specu- 
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lative question stated for the opinion of the court. In 


| ° ‘Tae Quenn the case of private suitors, if a special case appears to be 


framed for the purpose of eliciting an opinion upon a 
question, the decision of which is not essential to 
determine the rights of the parties, the court will 
refuse to entertain it (1), and I see no reason why the 
same rule should not be applied to a case in which the 
Crown is a party. As the case is presented to the 
court it appears that the officers of the Crown have 
arranged to pay the suppliant, not damages, but a 
ovatuity, in the event of the court being of the opinion 
that the Crown had no authority to grant the license in 
question. This is to invoke an advisory not a conten- 
tious jurisdiction, and .such a jurisdiction ought not 
to be exercised unless conferred by statute, which has 
not been done. 

As, however, the other members of the court take a 
different view on this point, I yield to their judgment, 
and proceed to express the opinion at which I have 
arrived on the points which have been argued. 

Thus dealing with the case, I think the appeal should 
be dismissed, but though I arrive at this conclusion, 
I am not prepared to coincide in all the reasons stated 
in the judgment delivered in the court below. 

I have no difficulty in agreeing in the judgment of 
My. Justice Gwynne, so far as it determines that by the 
true construction of the exception contained in the 
letters patent of the 5th November, 1835, by which the 
Crown granted the lands belonging on the river Mira- 
micht, including the limits to which the respondents 
license extended, that exception did not comprise the 
whole bed of the river Miramichi, but only so much of 
it as adjoined lands which the Crown had previously 
granted, and which lands are also excepted from the 
operation of the grant. 


(1) Doe v. Duntze, 6 C, B. 100, 
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The exception in question is thus expressed : 


And also further excepting the bed and waters of the Miramichi Tuy QUEEN 


river and the beds and waters of all the zivers and streams which 
empty themselves into the St. John or the river Nashwaak so far 
up the said rivers and streams respectively as the same respectively 
pass through or over any of the said heretofore previously granted 
pieces or parcels of land hereinbefore excepted. 

I cannot conceive what language could have been 
adopted more plainly expressing an intention to except 
the portions of the bed adjacent to lands already granted 
and such portions only. The object of the Crown 
clearly was to protect the rights of its earlier grantees, 
an object which would be equally applicable to grantees 
of lands lying on the Miramichi, as to those of lands 
on the other rivers named. Therefore whilst, on the 
one hand, neither the words of the instrument itself, 
nor the plain reason of thus restricting its operation, 
call for the construction contended for by the Crown, 
that the whole bed of the Miramichi was reserved, on 
the other hand, there is nothing to give the slightest 
colour to the argument said to have been advanced in 
the court below on behalf of the'respondent, that the 
exception itself did not apply to the Miramichi but 
only to the other rivers. Indeed; before this court, 
neither of the learned counsel who argued the case for 
the Crown and the respondent urged these contentions. 

Then, it does not appear, from the statements of the 
case, that any portion of the bed of the river comprised 
in the fishery limits granted by the license, viz.: from 
_ Price’s Bend to its source, had been granted at a date 
earlier than that of the letters patent to the Nova 
Scotia and New Brunswick Land Company. The ques- 
tion next arises what, upon this construction and the 
state of facts just mentioned, was the effect of the grant 
upon the property in the bed of the river, did it pass 
under the grant to the land company, or was it reserved 
to the Crown ? 
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The river Miramichi, between the two points indi- 


THE : QuEEN cated, Price's Bend and the source, is, upon the facts 
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admitted in the case, beyond all question not a naviga- 
ble or public river. 

The navigable capacity of this portion of the river is 
thus described in the case : 

That portion of the Miramichi river which is covered by fishery 
lease to suppliant is above tidal waters, and is navigable for canoes 
and boats, and has been used from the earliest settlement of the 
country as a highway for the same, and for the purpose of floating 
down timber and logs to market. After the St. John, the largest 
river in New Brunswick is the Miramichi, floating northward into 
an extensive bay of its own name. It is 225 miles in length and 
7 miles wide at its mouth. Itis navigable for large vessels 25 miles 
from the gulf, and for schooners 25 miles further to the head of the 
tide, above which, for 60 miles, it is navigable for row boats. ‘The 
river has many large tributaries extending over a great extent of 
country. Price’s Bend is about 40 or 45 miles above the ebb and 
flow of the tide. The stream for the greater part from this point 
upward is navigable for canoes, small boats, flat-bottomed scows, logs 
and timber. Logs are usually floated down the river in high water, 
in the spring and fall The stream is rapid. During summer it is in 
some places on the bars very shallow. In the salmon fishing, say, 
June, July and August, canoes have to be hauled over the very 
shallow bars by hand. 


This description is that ef a river non-navigable, and 
consequently what is called a private river as regards 
that portion of it above Price’s Bend. Whilst I do not 
hesitate to say that the rule which appears to have been 
adopted as a principle of the common law as adminis- 
tered in England, that no rivers are to be considered in 
law as public and navigable above the ebb and flow of 
the tide, is not applicable to the great rivers of this 
continent, as has been determined by the Supreme 
Court of the United States and by the courts of most of 
the States, and whilst I think that with us the sole © 
test of the navigable and public character of such 
streams is their capacity for such uses, | am still not 
prepared to accede to the argument of Mr. Lash that a 
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river navigable in any part of its course is to be consid- 
ered in law as navigable from itssource. No authority 
can be produced for such a proposition, and the books 
are full of instances in which rivers navigable and 
public in their lower course have been held to be pri- 
vate and non-navigable in the upper part of the stream. 
In the case of Murphy v. Ryan (1,) we have indeed an 
instancein which this was expressly determined to be 
the case. Then, the admitted statement contained in 
the case shows beyond all ground of cavil that in point 
of fact the portion of the river Miramichi in question is 
not in fact navigable, for, to say that a stream in which 
the most lightly constructed vessels used upon our 
waters require to be hauled over shallows and bars is 


a navigable river, would be a contradiction in terms 
© 


and calls for no observation. 

Then, no principle of law can be better established 
both in Haugland and America than the rule which 
ascribes the ownership of the soil and bed of a non- 
navigable river primd facie to riparian proprietors of the 
opposite banks, each to the middle thread of the stream. 
To cite authorities for this universally recognized princi- 
ple would be a useless waste of time. It is true that 
this is but a primd facie presumption, but this being so, 
in the present case there is not only nothing to rebut 
the presumption, but, on the contrary, it is greatly 
strengthened and made almost conclusive by the excep- 
tion before adverted to, contained in the letters patent, 
reserving the soil or bed appurtenant to the lands of 
riparian owners holding under former grants from the 
Crown. 

It results from the proprietorship of the riparian 
owner of the soil in the bed of the river that he has 
the exclusive right of fishing in so much of the bed of 


the river as belongs to him, and this is not a riparian 


(1) Ir. R. 20. L. 143, 
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right in the nature of an easement, but is strictly a 
right of property. To sustain these propositions of law 
authorities without number might be cited, it is 
sufficient for the present purpose to refer to two or 
three of the most weighty and apposite. Sir Matthew 
Hale says in the Treatise de Jure Maris : 

Fresh rivers of what kind-soever do of common right belong to 
the owners of the soil adjacent, so that the owners of one side have 
of common right the property of the soil, and consequently the 
right of fishing wusque filum aque, and the owners on the other side 
the right of soil or ownership and fishing unto the filwm ‘aque on 
their side. Andif a man be owner of the land of both sides, in 
eommon presumption he is owner of the whole river, and hath the 
vight of fishing according to the extent of his land in length; with 
this agrees common experience. 

Chancellor Kent in his commentaries (1) states the 
law as follows: 

But grants of land bounded on rivers or upon the margin of the 
same, or along the same above tide-water, carry the exclusive right 
and title of the grantee to the centre of the stream, unless the 
terms of the grant clearly denote the intention to stop at the edge 
or margin of the river; and the public, in the case where the river 
is navigable for boats and rafts, have an easement thereon or a right 
of passage subject to the jus publicum as a common public highway. 

I may say in passing that, although Chancellor Kenl 
undoubtedly states the law as determined both by the 
older and more recent authorities applicable to private 
rivers such as the present, it may be doubted whether 
his doctrine is equally applicable to large navigable 
fresh water rivers, above the flow of the tide, not only 
where such rivers form international boundaries, as in 
the instance of the St. Lawrence, but in cases where 
their whole course is comprised within the same 
State or Province. Recent decisions in the learned 
Chancellor’s own State (New York) seem to indicate that 
the beds of such large navigable rivers are, by the com- 
mon. law, vested in the State as a trustee for the public, 


(1) Vol: 3, p. 427, ed. 12. 


SUPREME COURT OF CANADA. 


and are alienable without legislative authority, and 


do not therefore pass ad medium filum aque to the ty, 


riparian owners, and that the right of fishing in such 
rivers 1s public, as in the sea and the other large inland 
lakes of the continent, It is unnecessary for the pur- 
pose of the present case to decide this question, and I 
have only alluded to it to prevent any misapprehension 
hereafter, should the point itself arise for decision. It 


is sufficient for the present purpose that the passage | 


from the commentaries applies to non-navigable rivers, 
and gives us the law governing such streams as those 
we are now dealing with To the authorities on this 
head already quoted, may be added that of Lord 
O' Hagan, lately Lord Chancellor of Ireland, who, when 
a Judge of the Irish Court of Common Pleas, in giving 
judgment in the case of Murphy v. Ryan, already referred 
to, thus distinctly affirms the doctrine of Sir Matthew 
Hale ; he says: 


According to the well-established principles of the common law the 
proprietors on either side of the river are presumed to be possessed 
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of the bed and soil of it moietively to a supposed line in the middle, | 


constituting the legal boundary, and being so possessed have an 
exclusive right to the fishery in the water which flows along their 


respective territories. 


From a treatise on the law of waters lately published 
by Messrs. Coulson Forbes, I extract the following 
passage : 

In all rivers and streams above the flow and re-flow of the tide, 
whether such rivers are navigable or not, the proprietors of the land 
abutting on the streams are primé facie the owners of the soil of the 
alveus or channel ad medium filum aque, and as such have prima 
facie the right of fishing in front of their own lands. The right is a 
right of property, one of the profits of the land, and has been called 
a territorial fishery. It is not strictly speaking a riparian right 
arising from the right of access to the water, but is a profit of the 
land over which the water flows, and as such may be transferred or 
: appropriated, either with or without the property in the bed or 
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banks, to another person, whether he has Jand or not on the borders 
of or adjacent to the stream (1). 

Applying the law as thus stated to the facts stated in 
the special case submitted for the opinion of the court, 
we must determine that at the time of the passing of 
the British North America Act, the soil or bed of the 
river Miramichi between Price’s Bend and its source 
was vested in the New Brunswick and Nova Scotia land 
company, or its grantees, to whom consequently also 
belonged, and that as a right of property, and not asan 
easement or franchise, the absolute and exclusive right 
of fishing within the same limits. 

The question next presents itself, did the British 
North America Act either directly affect these vested 
rights of property, or did it authorize parliament to 
interfere with them by legislation? ‘‘here 1s no pre- 
tence for saying that the act contains anything in the 
slightest degree derogating from the rights of fishing 
belonging to the proprietors of the beds of non-naviga- 
ble rivers. By the 13th enumeration of the 92nd section 
the exclusive right to legislate concerning property 
is conferred upon the local legislatures, to whom also 
by the 16th sub-sec. are granted similar powers concern- 
ing matters of a local and private nature. These provi- 
sions must necessarily exclude the right of the parlia- 
ment of the Dominion to legislate to the prejudice of 
the rights of fishing vested in the proprietors of beds of 
rivers and streams, unless we can find in section 91, 
defining the powers of Parliament, some exception to 
the general effect of the words “ property ” as including 
such a proprietary right. The only words in the last 
mentioned section which it can be suggested may have 
such an operation are those of the 12th enumeration 
“Sea coast and inland fisheries.” It is a sound and 


(1) See also Marshall v. Ulleswater Co., 3 B.& 5S. 732 ; Bristow v. 
Cormican, 3 App. Caces 641. 
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well recognized maxim of construction that in the 


« : B Narre 
interpretation of statutes we are to assume nothing cal- Tay Ques 
culated to impair private rights of ownership, unless Tne 


compelled to do so by express words or necessary impli- 
cation. This principle has within the last few months 
been applied with much approval by the Privy Coun- 
cil, in the case of the Western Counties Railway Co. v. 
The Windsor § Annapolis Railway Co., and is too well 
fixed as a canon of construction to be open to the 
least doubt or question. As observed in the judgment 
of the Privy Council in the case just mentioned, the 
only difficulty which ever arises respecting it is in its 
application to particular enactments. I think there is 


room for applying an analogous principle in the present . 


case. Although the provision in question does not in 
itself make any disposition of the fisheries mentioned, 
but is merely facultative, empowering Parliament to 
make laws respecting the subjects named, we are not 
to assume, without express words or unavoidable im- 
plication, that it was the intention of the Imperial 
legislature to confer upon parliament the power to 
encroach upon private and local rights of property 
which by other sections of the Act have been especially 
confided to the protection and disposition of another 
legislature. JI am of opinion, therefore, that the 
thirteenth enumeration of section 91, by the single 
expression “Inland Fisheries,’ conferred upon par- 
liament no power of taking away exclusive rights of 
fishery vested in the private proprietors of non-navi- 
cable rivers, and that such exclusive rights, being in 
every sense of the word “ property,” can only be inter- 
fered with by the provincial legislatures in exercise of 
the powers given them by the provision of section 92 
before referred to. This does not by any means leave 


the sub-clause referred to in section 91 without effect, 


for it may well be considered as authorizing parliament 
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to pass laws for the regulation and conservation of all 


Tap Sree fisheries, inland as well as sea coast, by enacting, for 
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instance, in order that protection may be afforded whilst 
breeding, prohibiting obstructions in ascending rivers 
from the sea; preventing the undue destruction of fish 
by taking them in a particular manner or with forbid- 
den engines, and in many other ways providing for 
what may be called the police of the fisheries. Again, 
under this provision parliament may enact laws for 
regulating and restricting the right of fishing in the 
waters belonging to the Dominion, such as public har- 
bors, the beds of which have been lately determined 
by this court to be vested in the Crown in right of the 
Dominion,.and also for regulating the public inland 
fisheries of the Dominion, such as those of the great 
lakes and possibly also those of navigable non-tidal 
rivers. There is therefore no unreasonable restriction 
of the power of parliament in construing the twelfth 
sub-section as I do, as not including a power to legislate 
concerning the right of property in private fisheries. 

I am so far of accord with the learned judge whose 


judgment is the subject of appeal. I am compelled, 


however, to differ from him when he makes a difference 
between the rights of private owners which had been 
acquired by grant from the Crown before confederation 
and the rights of the provincial governments in respect 
of fisheries in non-navigable rivers, the beds of which, 
not having been granted, were vested in the 
provinces at that date. I can see no reason for such a 
distinction. By the British North America Act, the 
Crown lands are vested in the respective provinces. 
This, of course, includes the beds of all non-navig- 
able rivers and the consequent right to the fish 
in such waters, for there can be no doubt that 
the right of taking fish in rivers of this class, so 
long as they remain ungranted, is vested in the 
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provinces as an incident of the ownership of the 


public domain, just as the timber and all the other Denkoenen 


profits of the land are so vested. These fisheries 
although often in practice not conserved by the 


provinces, are certainly not public fisheries open of is 


common right to all who may choose to avail them- 
selves of them, as is the case with regard to the fisheries 
in tidal waters and the great lakes, but the provincial 
governments may, without special legislation and in 
exercise of their right of property, restrict their use in 
any manner which may seem expedient just as freely as 
private owners might do. In short, the public have no 
more right in law to take fish in non-navigable rivers 
belonging to the provinces than they have to fell and 
carry away trees growing on the public lands ; in the 
one instance, as in the other, such interferences with 
provincial rights of property are neither more nor less 
than illegal acts of trespass. 

This being so, it seems very clear to me that no well: 
founded distinction, as regards the power of legislation 
by parliament, can be made between fisheries in rivers 
which, at the date of confederation, were the property 
of private owners under grants from the Crown and 
those which remain the property of the provinces as 
part of the public domain. In both cases the right of 
fishing is a profit of the land, an incident of the pro- 
prietary right in the soil, and is as much property im 
the hands of the province as in that of a private 
owner. Then, if the British North America Act contains 
_ nothing warranting federal legislative interference with 
this right of property in the case of a private owner, 
how can it be asserted that it does so when the owner- 
ship is vested in the province? Thé Crown lan@s are 
expressly assured to the provinces, and these include 
the beds of all such streams as that now in question. 
Where it was intended to make an exception to the 
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1882 general terms of the 109th sec. of the Act, as in the case 
Tam QUEEN of property reserved to Canada by the 108th sec., and 
ropmntsor, (he power to assume lands or public property for the 

purposes of defence, conferred by the 117th sec., we find 
such exceptions expressed in clear and distinct enact- 
ments. How, then, can it be presumed, in view, not 
only of the 109th sec., but also of the 5th enumeration 
of sec. 92, giving the provinces exclusive legislative 
powers respecting the public lands, and that as to pro- 
perty generally in sub-sec. 13 of sec. 92, that the Do- 
minion has the power to legislate respecting these fish- 
eries incidental to the ownership of the provincial 
lands, or respecting any other dismemberment of the 
right of property in such lands, if it is not conferred 
by the clause in sec. 91 respecting sea coast and inland 
fisheries 2. Not asingle provision of the British North 
America Act can be pointed to as conferring such powers 
of legislation, except that just mentioned, which, for 
the reasons already given in considering the case of 
private owners, must be held inapplicable. 

I therefore come to a different conclusion in this 
respect from that arrived at in the judgment of the 


Strong, J. 


_ Exchequer Court. 
'  * Thereare, of course, fisheries of avery different charac: 
ter from those in non-navigable waters to be found 
within the limits of all the provinces —public fisheries, 
such as those in tidal rivers and in the great lakes of 
the western provinces. A question may arise whether 
| the provisions contained in sec, 91 authorizes parlia- 


|| ment to empower the Crown to grant exclusive rights 
| in respect of such fisheries. Upon this point it would 
not be proper now to express any opinion since none 
has been raised for adjudication. The same may also be 
said of an important question which may hereafter be 
presented for decision as to the right to legislate so as 

to authorize exclusive rights in respect of fisheries in 
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what’ have been called by Chancellor Kent, the « great 


° 99 ° ° ° e ow 
Tivers," meaning large navigable non-tidal T1VeYS, & Tum Quuzn 


question the solution of which must depend on whether 
the beds of such rivers are vested in the Crown in right 
of the Dominion, not as part of its domain, but as trus- 
tees for the public, or in the owners of the adjacent 
lands, inasmuch as the right of fishing would in the 


first case be in the public‘as of common right, but in the. 


second vested’ in the riparian proprietors. 

These are questions the discussion of which would 
not be appropriate in the present case, and I refer to 
them only to point out that what I have Said, as to 
rivers ‘of the class to: which the portion of the Mira- 
michi now in question belongs ,has no reference either 
to navigable fresh water rivers or to the great lakes. 

I consider that I shall sufficiently answer the differ- 
ent questions propounded for the decision of this court 
by stating my opinion that the Crown had no power to 
grant the license in question, and that the same is 
absolutely void ; and, further, that the Crown has no 
power under the statute of 1868 to grant an exclusive 
right of fishing in any non-navigable river, whether 
the bed-or soil of such river be vested in the Crown in 
right of the province, or in a private owner deriving 
title under a grant from the Crown made either before 
or since the passing of the British North America Act. 


FouRNIER, J. :— 


_ Aprés les savantes dissertations que l’on vient d’en- 
tendre sur l’importante question soumise a la considé- 
ration de cette cour, il serait inutile pour moi de revenir 
sur les faits.de la cause, et de discuter longuement de 
nouveau les questions de droit qu’elle présente. Mais 
comme la question de juridiction, entre le pouvoir local 
et le pouvoir fédéral, souléve encore ici la question de 
savoir jusqu’a quel point le pouvoir fédéral exergant son 
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pouvoir législatif sur un sujet de sa compétence peut 


wae f . a *, } 
Tum Quaen affecter les droits particuliérement reserves aux Ppro- 


v. 
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Fournier, J. 


vinces, et plus spécialement les droits civils, je crois 
devoir réitérer expression de mon opinion a ce sujet. 
Me fondant sur l’opinion des plus hautes autorités 


 judiciaires des Etats- Unis, qui ont été appelées a décider 


des questions analogues, sur la juridiction et les droits 
respectifs des Etats et du gouvernement fédéral de 
l'Union américaine, j'ai adopté, des le début, leur opi- 
nion qu'il n’était pas possible d’établir une régle uni- 
forme d’interprétation pouvant servir a la décision de 
toutes les questions de conflit de ce genre. Cette opinion 
a été aussi exprimée plusieurs fois depuis par le Conseil 
Privé de Sa Majesté. Cushing v. Dupuy (1) Parsons v. 
The Citizen’s Ins. Co. (2) décidée en novembre dernier. 

Dans une cause assez récente, jal eu occasion de dire 
et jele répéte, ‘que le gouvernment fédéral a, sans 
doute, le pouvoir de toucher incidemment a des matiéres 
qui sont de la juridiction des provinces.’ Mais dans mon 


opinion, ce pouvoir ne s’étend pas au-dela de ce qui est — 


raisonnable et nécessaire 4 une législation ayant uni- 
quement pour but le légitime exercice d'un pouvoir 
conféré au gouvernement fédéral. Cette régle, pas plus 
qu’aucune autre, ne peut étre d’une application générale. 
Joutefois, appliquée a la question actuelle, je crois qu'il 
est facile de concilier les intéréts respectifs des deux 
gouvernements. La section 91, sous-section 12 del’ Acte 
de Amérique Britannique du Nord, en donnant au 
gouvernement fédéral le pouvoir de légiférer sur les 
pécheries, ne lui en attribue pas le droit de propriété. 
Il ne les enléve pas des propriétaires ou posses- 
seurs d’alors pour se les approprier. Ce nest pas 
ainsi non plus que cette section a éte interprétée par 
Vacte 31 Vic., ch. 60, passé tres peu de temps aprés 
lacte de confédération. La sec. 2 déclare expressément 


(1) 5 App. Cas. 415. (2) 45 L, T. N.S, 721, 
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que le “ ministre de la Marine et des Pécheries pourra, 
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“lorsque le droit exclusif de pécher n’existe pas déja en Tun QuEEN 


“vertu de la loi, émettre ou autoriser l’émission de baux 


“ou licences de péche pour pécher en tout endroit ot | 
Fournier, J. 


“se fait la péche.” Comme on le voit les droits de tous 
ceux qui avaient un intérét ou une propriété dans les 
pécheries sont respectés. Sous le rapport du droit de 
propriété lacte fédéral, ni l’acte des pécheries n’ont fait 
de changement a )’état de choses existant avant la con- 
fédération. La propriété est demeurée ou elle était aupa- 
ravant. I] n’y a donc sous ce rapport aucun empiéte- 
ment de la part du pouvoir fédéral. Si l’action du dépar- 
tement de la Marine n’a pas été conforme a ce principe, 
comme dans les cas actuel, cette action est nulle. Tout 
en respectant le droit de péche comme propriété le gou- 
vernement fédéral ne peut-il pas y exercer, dans l’inté- 
rét général de la Puissance, un droit de surveillance 
et de protection ? Je crois que oui, et que-c’est la pré- 
cisément le but des pouvoirs législatifs que lui ont été 
conférés 4 ce sujet. Il n’y a, suivant moi, aucune 
incompatibilité entre l’exercice de ce pouvoir avec l’exer- 
cice du droit de péche, comme droit de propriété en 
d’autres mains que ceux du gouvernement. Le gou- 
vernement fédéral peut, suivant moi, dire au proprié- 
taire: “Vous ne pécherez qu’en certaines saisons et 
qu’avec certains instruments ou engins de péche auto- 
risés.” Cette restriction n’est pas une atteinte, mais bien 
plutét une restriction accordée a ce genre de propriété. 
C’est une réglémentation, je dirai, de police et de contréle 
sur un genre de propriété quw il est important de déve- 
lopper et de conserver pour l’avantage général. On 
sait ce que deviendrait en peu de temps les pécheries, 
s'il était libre aux particuliers de les exploiter comme 
bon leur semblerait. En peu d’années, leur aveugle 
avidité aurait bient6ot ruiné ces sources de richesses—et 
nos pécheries, au lieu de revenir aussi riches et aussi 
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1882 fécondes qu’autrefois, retourneraient bientét.a l'état de 
Dern taae dépérissement, sinon de ruine, ot elles étaient avant 
Ropnarson,2 avoir été VPobjet d'une législation protectrice. Ce 

—— _ pouvoir de réglémentation, de surveillance et de pro- 
Fournier, J. 5 say: AP ee Z 

tection a été, avant la Confédération, exercé par chaque 
province dans ]’intérét public. C’est le méme pouvoir 
qu’exerce aujourd’hui le gouvernement fédéral. Pas 
plus que les provinces ne l’ont fait, il n’a le pouvoir de 
toucher au droit de propriété dans les pécheries, son 
pouvoir se borne a en régler lexercice. 

A Vendroit particulier auquel s’appliquent le bail et 
la licence, dont la validité est attaquée, la riviére 
Miramichi vest pas navigable; elle n’est que flottable 
d’aprés l’admission de faits qui tient lien de preuve en 
cette cause. C’est pour cette raison que je m/abstien- 
drai de faire aucune observation sur plusieurs autres 
questions importantes, savamment discutées dans le 
jugement de l’honorable juge Gwynne, concernant le 
droit de ,péche dans les eaux navigables. I] me suffit 
de déclarer, pour les fins de cette cause, que je suis 
davis avec l’honorable juge en chef que le droit de 
péche dans les eaux non-navigables est un attribut de 
la propriété riveraine,—que ce soit une province ou. un 
particulier qui soit propriétaire,—sujet, toutefois, au 
droit du public de faire usage de ces riviéres non navi- 
gables comme voies de communication, autant que 
leur nature le permet Je suis encore d’opinion 
avec Vhonorable juge en chef, que l’exercice du droit 
de péche dans ces mémes riviéres est soumis au pouvoir 
réglémentaire du gouvernement fédéral au sujet des 
pécheries. 


Henry, J. :— 


After a full consideration of the issues before us I 
think the appeal in this case should be dismissed. The 
British North America Act of 1867 conveys to ithe Do- 
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minion no property in the sites of the sea coast or 
inland fisheries, as Iconstrue it. In section 91, which 
defines the powers of the Dominion Parliament, we 
find included “Sea coast and inland fisheries.” That 
provision in the enumeration of the powers enables the 
parliament of the Dominion to legislate on the subject, 
as it does in respect of matters such as “ Shipping and 
navigation,” “ Ferries,” “ Bills of exchange and promis- 
sory notes” and many others, without passing any 
right of property in the several subject-matters. In fact, 
in my opinion the power under the Act is but to regu- 
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late the fisheries and to sustain and protect them by 


grants of money and otherwise as might be considered 
expedient. 

Independently of the Imperial statute the Dominion 
parliament has no power to legislate in respect of 
property or civil rights in the province, and could 


not otherwise by enactment affect the tenure of or 


title to real property. By the common law the owner 
of the soil has the right of fishery in unnavigable 
streams and water courses. That right, to be taken 
away, restrained, or transferred, must be by a Parlia- 
ment having jurisdiction over the subject-matter, 
and to possess and exercise the power to interfere 
with and control private property and interests there 
must have been an express grant of that power in the 
Imperial Act. I have searched in vain for such, or even 
anything that would suggest the conclusion that 
such was intended. I am therefore of the opinion that 
the leases granted by the several Ministers of Marine 
and Fisheries, so far as they cover private property 
or affect private rights, are wholly irregular and void. 

The same principles are applicable where lands are 
under the control of and owned by the local govern- 
ments in trust for the use of the people of the several 
_ provinces. 
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1882 I think, therefore, that by force of the agreement 
Tun Queen under which this case is prosecuted the respondent is 
entitled to our judgment. As the learned Chief Justice 
had prepared a judgment which embraces my views 
upon the leading points in the case, I have not thought 
it necessary to put my judgment in writing. 
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Henry, J. 


TASCHEREAD, J.:— 


I am of opinion to dismiss this appeal on the ground 
that, as an exclusive right of fishing existed in the 
part of the Miramichi River in question, the Minister — 
of Marine and Fisheries could not legally grant a 
license to fish for that portion of the said river. 


Appeal dismissed with costs. 
Aitorneys for appellant : O'Connor & Hogg. 


Attorney for respondent: R. G. Haliburton. 
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SPECIAL REPORT 


ON THE 


FISHERIHS PROTECTION SERVICE 


OF 


CANADA, 


DURING THE SEASON OF 1886. 


The Honorable 
GEoRGE H: FostEr, 
Minister of Marine and Fisheries. 


Sir,—The many enquires that have been made of the Department during the 
year as to the present and past attitude of the Fisheries Question, have prompted 
me to state briefly its history, noting in turn, since 1783, the several “Treaties” 
and “ Regulations,” together with the Acts of the Provinces prior to Confederation 
and those of the Dominion, which from time to time have been passed, to regulate 
the Fisheries, during the periods to which the statement submitted refers. 


THE FISHERIES QUESTION, 


Before the War of Independence, in 1775, British American colonists enjoyed 
equal privileges in the North American inshore fisheries ; but, on the conclusion of 
peace, it became a question how far such privileges should be continued to those 
who had voluntarily severed their connection with the British Crown. 

The matter was fully discussed in the negotiations which preceded the Treaty 
of Paris, and an agreement was arrived at by which United States’ citizens were 
allowed the liberty to fish and to dry and cure fish on certain defiaed portions of 
the coasts of British America. 


Toe TREATY or Paris. 
The Third Article of the Treaty of Paris, of 3rd September, i783, reads as 


follows :—. 


“Tt is agreed that the people of the United States shall continue to enjoy unmolested 
‘the right to take fish of every kind on the Grand Bank andon all the other banks of New- 
‘‘ foundland, also in the Gulf of St. Lawrence, and at all other places in the sea, where the 
‘inhabitants of both countries used, at any time heretofore, to fish ; and also that the 


“‘ mhabitants of the United States shall have liberty to take fish of every kind on such part 
“of the coast of Newfoundland as British fishermen shall use (but not to dry or cure the 
‘same on that island), and also on the coasts, bays and creeks of all other of His Britannic 


“Majesty’s dominions in America; and that the American fishermen shall have liberty to 


“dry and cure fish in any of the unsettled bays, harbors and creeks of Nova Scotia, Mag- 
“dalen Islands and Labrador, so long as the same shall remain unsettled; but so soon as 
“the same, or either of them, shall be settled, it shall not be lawful for the said fishermen 
“to dry or cure fish at such settlement without a previous agreement for that purpose with 
‘the inhabitants, proprietors or possessors of the ground.” 


It will be observed that the wording of this Article is carefully guarded, and 
that, while it continues to the citizens of the United States the right of prosecut- 
ing within the area in question what may be called the deep-sea fisheries, it con- 
veys to them simply the liberty to take, or to dry and cure fish therein upon 
certain defined portions of the British American coasts, and under certain expressed 
conditions: 


| 

| The fisheries continued to be regulated by this Treaty until the War of 1812 
by which, the liberties granted United States’ citizens under the Treaty of 1783 
were terminated. 


Tue TREATY oF GHENT. 


The Treaty of Ghent, signed in 1814, contained no reference to the Fisheries 
Question, although in the negotiatiations which led up to that event, the subject 
was discussed by the plenipotentiaries of the two powers concerned. Their respec- 
tive contentions are shown by the following statements made by the commissioners 
on behalf of each Government. On the part of the British Government it was 
stated that “they did not intend to grant to the United States gratuitously the pri- 
“-vileges formerly granted by Treaty to them of fishing within the limits of the 
“ British sovereignty, and of using the shores of the British territories for purposes 
“ connected with the British fisheries.” They contended that, the claim advanced by 
the United States of immemorial and prescriptive right was quite untenable, inas- 
much as the Americans had, until the Revolution, been British subjects, and that 
the rights which they possessed formerly, as such, could not be continued to them 
after they had become citizens of an independent State; while the American pleni- 
_ potentiaries declared that they were “not authorized to bring into discussion any 
“‘of the rights or liberties which the United States have heretofore enjoyed in rela- 
“tion thereto; from their nature, and from the peculiar character of the Treaty of 
“1783, by which they were recognized, no further stipulation has been deemed 


‘‘ necessary by the Government of the United States to entitle them to the full enjoy- 
“ment of them all.” fie 


Immediately after the conclusion of this Treaty the British Government _ 


determined upon a vigorous protection of the colonial fisheries, and instructions 
were issued as follows :— 
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Instructions from the British Government to the Governor of Newfoundland, relative 
to the Privileges enjoyed by Citizens of the United States to fish within British. 
Jurisdiction. 

Downrne Street, 17th June, 1815. "77. 

Srr,—As the Treaty of Peace lately concluded with the United States contains no pro- 
visions with respect to the fisheries, which the subjects of the United States enjoyed under | 
the III Article of Peace of 1783, His Majesty’s Government consider it not unnecessary 
that you should be informed as to the extent to which those privileges are affected by the 
omission of any stipulation in the present treaty, and of the line of conduct which it is in 
consequence advisable for you to adopt. 3 

You cannot but be aware that the III Article of the Treaty of Peace of 1783, contained 
two distinct stipulations, the one recognizing the rights which the United States had to 
take fish upon the high seas, and the other granting to the United States the privilege of 
fishing within the British jurisdiction, and of using under certain conditions the shores and 
territories of His Majesty for purposes connected with the fishery ; of these, the former 
being considered permanent, cannot be altered or affected by any change of the relative 
situation of the two countries, but the other being a privilege derived from the treaty of 
1783 alone, was, as to its duration, necessarily limited to the duration of the treaty itself. 
On the declaration of war by the American Government and the consequent abrogation of 
the then existing treaties, the United States forfeited, with respect to the fisheries, those 
privileges which are purely conventional, and (asthey have not been renewed by stipulation 
in the present treaty) the subjects of the United States can have no pretense to any right 
to fish within the British jurisdiction, or to use the British territory for purposes connected 
with the fishery. 

Such being the view taken of the question of the fisheries, as far as relates to the United. 
States, lam commanded by His Royal Highness the Prince Regent to instruct you to abstain. 
most carefully from any interference with the fishery, in which the subjects of the United. 
States may be engaged either on the Grand Banks of Newfoundland, in the Gulf of St. 
Lawrence, or other places in the sea. At the same time you will prevent them, except 
under the circumstances hereinafter mentioned, from using the British territory for pur- 
poses connected with the fishery, and will exclude their fishing vessels from the bays, 
harbours, rivers, creeks and inlets of all His Majesty’s possessions. In case, however, it 
should have happened that the fishermen of the United States, through ignorance of the 
circumstances which affects this question, should, previous to your arrival, have already 
commenced a fishery similar to that carried on by them previous to the late war, and 
should have occupied the British harbours, and formed establishments on the British 
territory, which could not be suddenly abandoned without very considerable loss, His 
Royal Highness the Prince Regent, willing to give every indulgence to the citizens of the 
United States which is compatible with His Majesty’s rights, has commanded me to instruct 
you to abstain from molesting such fishermen, or impeding the progress of their fishing 
during the present year, unless they should, by attempts to carry on a contraband trade, 
render themselves unworthy of protection or indulgence; you will, however, not fail to 
communicate to them the tenor of the instructions which you have received, and the 
view which His Majesty’s Government take of the question of the fishery, and you will 
above all be careful to explain to them that they are not, in any future season, to expect & 
continuance of the same indulgence. 

I have, &c., 


- Vice Admiral Sir Ricuarp G. Kuats. (Sd.) BATHURST. 


The enforcement of these orders led to numerousseizures of United States’ fishing 
P. vessels found within the limits of the colonial maritime jurisdiction, either fishing, 
remaining in harbors without necessity therefor, or using the coasts for purposes 


connected with their fisheries. 


These stringent measures led to the reopening of negotiations by the President 
| ‘of the United States, in 1818, for the purpose of settling in an amicable manner, the 
4 disputed points which had arisen in connection with the Fisheries. Commissioners 
were appointed by both parties, and The Convention of 1818 was signed at London, 
on the 20th October of that year. 


THE CoNVENTION OF 1818. 


Article I of this Convention reads as follows :— 


| « Whereas differences have arisen respecting the liberty claimed by the United States 
- for the inhabitants thereof to take, dry and cure fish on certain coasts, bays, harbours 
«¢ and creeks of His Britannic Majesty’s dominions in America, it is agreed between the 
‘ High Contracting Parties that the inhabitants of the said United States shall have, for- 
¢ ever, in common with the subjects of His Britannic Majesty, the liberty to take fish of 
« every kind on that part of the southern coast of Newfoundland which extends from 
a Cape Ray to the Rameau Islands, on the western and northern coasts of Newfoundland 
“ from the said Cape Ray to the Quirpon Islands, on the shores of the Magdalen Islands, 
‘and also on the coasts, bays, harbours and creeks from Mount Joly, on the southern 
“coast of Labrador, to and through the Straits of Belle Isle, and thence northwardly 
\“ indefinitely along the coast, without prejudice, however, to any of the exclusive rights of 
¢ the Hudson Bay Company ; and that the American fishermen shall also have liberty, 
‘forever, to dry and cure fish in any of the unsettled bays, harbours and creeks of the 
« southern part of the coast of Newfoundland, hereabove described, and of the coast of 
“Labrador ; but so soon as the same or any portion thereof shall be settled, it shall not be 
“lawful for the said fishermen to dry or cure fish at such portions so settled, without 
“ previous agreement for such purpose with the inhabitants, proprietors or possessors of 
“the ground. And the United States hereby renounce forever any liberty heretofore 
“ enjoyed or claimed by the inhabitants thereof, to take, dry or cure fish on or within 
‘three marine miles of any of the coasts, bays, creeks or harbours of His Britannic 
«¢ Majesty’s dominions in America not included within the above-mentioned limits. Pro- 
‘¢vided, however, that the American fishermen shall be admitted to enter such bays or 
‘harbours for the purpose of shelter, and of repairing damages therein, of purchasing 
“6 wood, and of obtaining water, and for no other purpose whatever. But they shall be 
« ynder such restrictions as shall be necessary to prevent their taking, drying or curing 
9 Sy ca or in any other manner whatever abusing the privileges hereby reserved 
“ to them.” 


By the terms of this Convention, United States’ fishermen have secured to them 
forever the liberty :— 


1. To take fish, (a) on the southern coast of Newfoundland, from Cape Ray to 
the Rameau Islands; (0) on the western and northern coast of Newfoundiand from 
Cape Ray to the Quirpon Islands; (c) on the shores of the Magdalen Islands, and 
(da) on the southern coast of Labrador from Mount Joly to and through the Straits 
of Belleisle, and thence northwardly indefinitely along the coast. 


2. To dry ond cure fish in any of the unsettled bays, harbours and creeks of 
the southern coast of Newfoundland and the coast of Labrador, as described in the 
. Treaty. 3 
3. To be admitted to the bays and harbour of His Britannic Majesty’s domin- 
ions in America for purposes of, (a) shelter, (b) repairing damages, (c) purchasing 
wood, (d) obtaining water, “ard for no other purpose whatever.” 


In 1819, the Act (59 Geo. ITI., Cap. 38) was passed by the Imperial Govern- 
ment for the due execution of the provisions of the Convention.- Acts for a similar 
purpose and modeled after the Imperial Act were passed by the colonial legisla- 
tures, as follows :— i: 


1836.—An Act relating to the Fisheries and for the prevention of illicit trade 
in the Province of Nova Scotia, and the coasts and harbours thereof. 6 William 
IY, chap. 8. } 
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1843.—An Act relating to the Fisheries and for the prevention of illicit trade 
in Prince Edward Island and the coasts and harbours thereof. 6 Vis, chap, 14. 


1853.—An Act relating to the coast fisheries and for the prevention of illicit 
trade. New Brunswick, 16 Vic., chap. 69. : 


1862,.— Of the Coast and Deep-Sea Fisheries. Nova Scotia, 25 Vic., chap, 94. 
1866.—An Act to amend the above. 29 Vic., chap. 35. 

1868.—An Act respecting Fishing by Foreign Vessels, 31 Vic., chap. 61. 
1870.—An Act to amend the above. 33 Vic., chap. 15. 

1871.—An Act farther to amend the above. 34 Vic., chap. 23. 

1886.—An Actfurthsr to amend the above. 49 Vic,, chap, 114. 


Under these the British and Colonial Governments enforced the Treaty of 1818, 
‘and protected the inshore fisheries of the British American colonies. 


From 1818 to 1851, fifty-one United States’ fishing vessels were seized, of which 
twenty-five were condemned and twenty-six released either by the Admiral 
commanding or by order of the Courts of Vice-Admiralty. 


The offences for which seizures were made and penalties imposed during this 
period were :— ; 

1. Fishing within the limits set forth in the Convention of 1818. 

2, Preparing to fish. ) 

3. Purchasing and bartering bait and supplies. 


4, Being in harbours and bays when not necessary for purposes of shelter and 
repairs, or of obtaining wood and water. 


This vigorous enforcement of the provisions of the Convention led to negotia- 
tions between the United States and Great Britain, which ultimately resulted in 
the Reciprocity Treaty of 5th June, 1654. The clauses of this Treaty relating, 
more especially to the fisheries are as follows :— 


THE TREATY OF RECIPROCITY. 
ARTICLE I, 


“Tt is agreed by the High Contracting Parties, that in addition to the 
“liberty secured tothe United States’ fishermen by the above-mentioned Convention 
“of 20th October, 1818, of taking, curing and drying fish on certain coasts of the 
“British North American colonies therein defined, the inhabitants of the United 
“ States shall have, in common with the subjects of Her Britannic Majesty, the liberty 
“to take tish of every kind, except shell fish, on the sea-coasts and shores, and in the 
“bays, harbors and creeks of Canada,New Brunswick, Nova Scotia,Prince Edward’s 

“Tgland, and of the several islands thereunto adjacent, without being restricted to 
“any distance from the shore, with permission to land upon the coasts and shores 
‘of those colonies and the islands thereof, and also upon the Magdalen Islands, for 
“ the purpose of drying their nets and curing their fish; provided that in so doing 

/ 


“ they do not interfere with the rights of private property, or with British fishermen 
‘in the peaceable use of any part of the said coast in their occupancy for the same 
* purpose, 

“It is understood that the above mentioned liberty applies solely tu the sea. 
“fishery, and that the salmon and shad fisheries, and all fisheries in rivers and the 
“ mouths of rivers are hereby reserved exclusively for British fishermen. 

_ & And it is further agreed that in order to prevent or settle any disputes as to. 
“the places to which the reservation of exclusive right to British fishermen con- 
“tained in this article, and that of fishermen of the United States contained in the- 
“next succecding article, apply, each of the High Contracting Parties, on the appli- 
“cation of either to the other, shall, within six months thereafter, appoint a Com- 
» missioner. The said Commissioners, before proceeding to any business, shall 
_ make and subscribe a solemn declaration that they will impartially and carefully 
\ “examine and decide, to the best of their judgment, and according to justice and: 
\ “equity, without fear, favor, or affection to their own country, upon all such places. 
\“\ as are intended to be reserved and excluded from the common liberty of fishing 
“ ynder this and the next succeeding article; and such declaration shall be entered. 
\ *© on the record of their proceedings. The Commissioners shall name some third: 
, “ person to act as an arbitrator or umpire in any case or Cases on which they may © 
\ * themselves differ in opinion, | | 
} ‘‘Tf they should not be able to agree upon the name of such third person, they 
shall each name a person, and it shall be determined by lot which of the two per- 
*‘sons so named shall be the abritrator or umpire in cases of differenee, or disagree- 
* ment between the Commissioners. The person so to be chosen to be arbitrator or 
‘umpire, shall, before proceeding to act as such in any case, make and subscribe a. _ 
‘solemn declaration in a form similar to that which shall already have been made 
. and subscribed by the Commissioners, which shall be entered on the record of 
\** their proceedings. : 
“In the event of the death, absence or incapacity of either of the Commis- 
“ sioners, or of the arbitrator, or umpire, or of their or his omitting, declining or 
“ceasing to act as such commissioner, arbitrator or umpire, another and different. 
“person shall be appointed, or named as aforesaid, to act as such commissioner, 
“arbitrator or umpire in the place and stead of the person so originally appointed, 
““or named as aforesaid, and shall make and subscribe sueh declarations as aforesaid. 
“Such Commissioners shall proceed to examine the coasts of the North 
* American Provinces and of the United States, embraced within the provisions of 
“the first and second articles of this Treaty, and shall designate the places reserved 
“‘by the said articles from the common right of fishing therein. The decision of 
‘ihe Commissioners, and of the arbitrator or umpire shall be given in writing in 
“each case, and shall be signed by them respectively. 
) “The High Contracting Parties hereby solemnly engage to consider the déci- 
‘gion of the Commissioners conjointly, or of the arbitrator or umpire, as the case 
“may he, absolutely final and conclusive in each case decided upon by them or 
shim respectively.” 
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ARTICLE II, 


“Tt is agreed by the High Contracting Parties that British subjects shall have, 
“in common with the citizens of the United States, the liberty to take fish of every 
‘kind, except shell-fish, on the eastern sea coasts and shores of the United States, 
“north of the thirty-sixth (26th) parallel of north latitude and on the shores of the 
“ several islands thereunto adjacent, and in the bays, harbors and creeks of the said 
“cea coasts and shores of the United States, and of the said islands, without being 
“restricted to any distance from the shore, with permission to land upon the said 
- coasts of the United States, and of the islands aforesaid, for the purpose of drying 
“their nets and curing their fish, provided that in so doing they do not interfere 
“with the rights of private property, or with the fishermen of the United States, 
‘in the peaceable use of any part of the said coasts in their occupancy for the. 
“same purpose. 


* 
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“‘Ttis understood that the above mentioned liberty applics solely to the sea-. 
“fishery, and that salmon and shad fisheries, and all fisheries in rivers and mouths. 


“of rivers are hereby reserved exclusively for fishermen of the United States.” 


In connection with Article IL of the above Treaty, it may be mentioned that, 
Canadians found no advantages in the privilege of fishing on the eastern sea-coasts 
of the United States north of the 36th parallel of latitude, and consequently, did 
not avail themselves of such privilege. 


A Commission composed of M. H. Perley, Hsq., on behalf of the British 
Government, and of John Hubbard, Hsq., on behalf of that of the United States, 
was engaged from 1856 till 1860 in determining the places (74 in number) to 
which the exclusive right of fishing under the first and second Articles of the 
Treaty aforesaid applied. 


The Reciprocity Treaty continued in force from 1854 until 1866, when it ter- 


- -minated, after the twelve months’ notice therein provided had been given by the 


United States’ Government. Efforts were made by Canadaand Great Britain for its 


renewal, but failed, and, as a consequence of such failure, the American privileges. 


under it lapsed and the Convention of 1818 revived. 

It then became necessary to consider what measures should be adopted for the 
protection of British rights. 

The following Royal Proclamation, warning all citizens of the United States 


that their rights to fish in the inshore waters of Canada would cease with the 
termination of the Reciprocity Treaty on the 17th of March, 1866, was issued by 


Viscount Monck, Governor General of Canada. 


PROVINCE OF CANADA, i PROCLAMATION 


Viorortr, by the Grace of God, of the United Kingdom of Great Britain and Ireland, 
Queen, Defender of the Faith, &c. 


To all whom these presents shall come, or whom the same may concern, 


 _GREETING. 


I 


a 


a* 


J 
: 
; 


Whereas a certain Treaty was made between Her Majesty and the United 
States of America, on the 5th of June, 1854, providing for reciprocal trade, and 
whereas the United States of America have, in accordance with the terms of the 
said Treaty, given notice for the termination thereof; and whereas in consequence 
of such notice the said Treaty will expire on the 17th day of March, 1866: 


And whereas, under the said Treaty, many persons, citizens of the United 
States of America, have invested moneys and fitted out ships for the purpose of 
PaaS on the (inshore) fisheries within the territory of Canada under the said 

reaty : 

aa whereas they may be unaware that their right to carry on such inshore 
fisheries will end on the said 17th day of March: 

“We, therefore, in our great desire to prevent injury or loss to our loving 
subjects, or to the citizens of a state with which we are happily in amity, do in 
this, our Royal Proclamation, caution and warn all persons not subjects of our 
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realm that after the said 17th day of March next, no vessels owned and manned in : 
\ the United States of America can pursue the inshore fisheries without rendering 


\ themselves liable to the confiscation of their vessels, and such other penalties, 
| pecuniary and personal, as are by law imposed. 
(Signed) MONCK. 


| In order to prevent, as far as possible, the injury and loss which must be 
inflicted on United States’ fishermen by a sudden withdrawal of privileges which 
_ they had enjoyed for twelve years, the Imperial Government felt inclined to allow 

‘the freedom of fishing which had prevailed from 1854 to 1866 to continue for 

the season of 1866, on the distinct understanding that, unless some satisfactory 
, arrangement between the two countries was arrived at in the course of the year, 
| -such privilege would cease. ; } 


In deference to the wishes expressed by Her Majesty’s Government and not- 
| -withstanding contrary opinions, the Government of Canada adopted the temporary 
expedient of issuing season licenses to American fishing vessels at a nominal 

tonnage rate. This system was maintained for four years with very unsatisfactory 
«results, owing to neglect on the part of American fishermen to provide themselves 
with licenses, as may be seen by the following statement :-— 


‘ScHEDULE of Licenses issued to American Fishing Vessels each year since 1866, in — 
the several Provinces forming the Dominion of Canada, with the fees collected 


thereon. 

fy 
Year. Number Rate Fees Collected. i 

‘iper ton. 7 
((eNERETRT eer APOE pee CE NS CREE CORT CE ES GEES TERRES ws eres were | ceeeeceen oememtaom | emu expen | on weceeEnte CR 
B cts. % cts. qi 
BIBEGG ve Jocccchcheccssau'scsbapehintaieds tier Urs: ON eRe oc saanneageeneeeal he teak, 365 0 50 19,677 50 4 
hy ae Ee dost JRO VIR RtN cba tinaccath uneteerae aN scl cemapeetebecacc: 270 1 00 13,929 00 
SLES SOUR SRST i cae Al AE Ca MSL LE oe 56 2 00 5,573 73 a 
DCO soko sui asssitrotben sore esdhtns needa johns aucapdoosiadncth ceaveen mean mnny 25 2 00 2,041 61 


These figures show that, during the first year of the license system, the vigor- q 
ous policy hitherto pursued induced a large proportion of United States’ fishermen, — 
resorting to Canadian waters, to take out licenses; but this number gradually g 
decreased until it had dropped to twenty-five in 1869. 


The failure of the license system being apparent, it became necessary to adopt a 
further measures for the efficient enforcement of British rights, and by an Order in 4 
Council of the Dominion Government, dated 8th January, 1870, it was determined z 
to abolish the system of licenses and to equip a sufficient force for the protection 
-of the coasts. This force was afterwards supplemented by the assistance of British 
ships of war on the North American station. | | 
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FISHERIES PROTECTION POLICE. 


The following vessels were employed as cruisers during the season of 1870 :— 


: Charter. 
Name of Vessel. ; -|Tonnage.| Crew. | Rate In Command of. 
) per month. 
; $ 
Steamer ‘‘ Lady Head ”’........ o* seeees |» 168 . 25 Gov't property|Oapt. P. A. Scott, R.N. 
Schooner “ La Canadienne ”’......... 100 24 do | do N. Lavoie. 
do “ England ” .......0, ssscssees 75 12 |: 340 do G.V. Story, L.R.N. 
do ‘ Kila G. McLean ae ae 78 12% 350 | do H. &. Betts, R.N.R. ; 
do ‘Ida EK’ osha dsiseninsoo 70 712 350 do J. A. Tory, O. Customs. - 
do ‘ Water Lig Diy aa 71 12 |: 280 do F. 8. Ewan, R.N.R. 
do ‘‘Sweepstake Tee ae 60 12 || 300 | do J.C. Carmichael. 
do “Stella Maris’’........css0 Glu fv Lad 300 .| do L..H. Lachance. 


These vessels were placed under the immodiate direction of Capt. Scott, R.N., 

who was instructed to confer, from time to time, with the Vice-Admiral command- 

ing the North American squadron with a view to co-operation in all matters affect- 
ing the fisheries service. 


In addition to the above the following vessels, commanded by officers of Her 
Majesty’ s Navy, were ESSE to Reccane t the fishing grounds during the season 
_ of 1870 :— 


Name of Vessel. Commander. Rank. 


"Steamer Royal Alfred ”. so... [H. G. Fanshawe ..o0. sore yeores sosser corer, | Vice-Admiral, 
do Britomart 7) oe cotares J[B. BE. Cochrane ....se cecses sevcsvees socoveese Commander.. 
do §* Lapwing ’’ sssccce sess | O. Ge F. Knowles ...000 seeeee coves soverooes do 

re Z do ts Philomel way rYYiiyy Douglas Walker 29O09S8S 090009 BYSHDOSEA 920000 do 
Go = ** Royalist '’....ccc0:.co00 | R» S- BATEMAN. .secece roreeee + eneeee cossosoer do 

do “ Cherub a8 00908 ve0evees, N. S. F. Digby.. 6 000000008 600098 000008 090900090 do 

do Sphinx ’’. .......400 seer H. B. PHilLMOre...eree sovgeroes serene gaaves do 

AO §* Plover ’’...csroecsvcceese [J AB. A. POlANda..cescoes cosvrcrressece ooceee do 
Frigate ‘ WRTOCDUS Beiisscoce joose) | He HATdin gei..sassesessecencofosessisenoos sosens do 


————— ene . 
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_ During that year fifteen American fishing vessels were seized by Imperial and 
ais cruisers as follows :— 


Name of Vessel. By whom Seised. In Command of. How Disposed of. 


8. G. Marhall’’....|Oapt. Hardinge.......: s..«..fH.M.8. ** Valoroug '’.....000..{lried in Vice-Admiralty 
Court at Charlottetown. 
Condemned and sold. 
a BDGrts) o..:Serece do GO > Waesscs cetsk 1100 do SebaeNesees 0 oO 
“ Qlara F. Friend’’..| do Poland .....-. Secceet aaa” | iPlover ’) v.sspessevess Taken to Charlottetown 
for adjudication, rescued 
by crew and recaptured. 
“© Wampatuck’’....../ do Jas. A. Tory....../Oan. Oruiger ‘‘ Ida E”’.......|Tried in Vice-Admiralty 
Court at Halifax, con- 
demned and sold. 
“ J. H. Nickerson ’’.} do do do  .......|Tried in Vice-Admiralty 
Court at Halifax, vessel 
; condemned and purchas- 
ed by the Oanadian 
Government. 
do do «we Violation of Customs 
Laws. Defendant fined 
$800 and costs. 
do dO ceseee(Fried in Vice-Admiralty 
Court at Halifax. Ves- 
sel condemned. 


ANG ranada ”’. ....ccccss do ea do do — ceesee | Violation of Customs laws. 


‘© Winnie Ma aeetes enters do eecee 


“A, J. Franklin”’...| do cocees 


- Vessel bonded. 
“Romp ”?...... heekennt cs do Albert Betts......ce do ‘*' Water Lily ” veeee{Eried in Vice-Admiralty 
Court at St. John, N.B. 


Vessel condemned and 


sold. 
do do rosea Fried in Vice-Admiral 
te Court at St. John, N.B. 
Released for want of 
evidence. 
do do wee] Taken to St. John, N.B., 
for adjudication. Qon- 
eee le sold. 
do “Ella G. McLean’’|Result unknown. 
do ‘'La Canadienne’’|Tried in Vice-Admiralty 
NONE at Quebec. Con- 
ned and sold. 
do ‘*Sweepstake”’....jTried in Vice-Admiralty 
Court at Halifax. OCon- 
demned ; bail forfeited. 
do do oof Tried in ‘Vice- Admiralty 
Court at Halifax. Result 
unknown. 


ih White Fawn HERR e do do eoecetee 


“66 Perseverance ’’...... do do eeeeee cee 


PRRMEPOUELO 7) sie. soroseese do H. E. Bettz........... 
“Lizzie A. Tarr”’...| do N. LAVOIC sess scsses 


4¢A. H. Wanson ”’...| do J.C.E. Carmichael 


4H, W. Lewis ”......[' do do 


a 
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In 187], the following vessels were engaged in the Fisheries Protection Service :—~ 


Charter. 
Name of Vessel. Tonnage. | Crew. Rate Commanded by. 
per 
Month 
| 3 | 
Steamer ‘' Lady Head ’’........ manesess 168 25 |QGov’t property|Capt. P. A. Scott 
Schooner ‘‘ La Canadienne ’’......... 100 24 do «| do N. Lavoie. 
dow * Water Lily x.....s0 coses: 71 12 - $280 | do G. V. Story, L.R.N. 
do “Ella G. McLean’’....0.0.. 78 12 350 do do 
do “ New England’? .....c02« 15 12 340 do D. M. Brown, R.N. 
do ‘$Sweepstake ”’..... secsere ce 60 12 300 do J.A. Tory, C. Customs. 
do “Stella Maris’? ...000 cess Gli 12 300 do L. H. Lachance. 
do S. G. Marshall 7’....00..00 53 12 jUnited States’} do G. W. Creighton. 


seized vessel. 
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Three American fishing vessels were seized during that year as follows:— 


Name of Vessel. By whom Seized. In Command of. How Disposed of. 


‘Samuel Gilbert” . Captain N. Lavoie......|Orutser ‘La Canadienne.” |Tried in Vice-Admiralty Court 
at Quebec. Oondemned; 


released for costs. 


‘F.§. Schenck’’....| do D.M.Brown.| do ‘‘New England.”|Vessel taken to Quebee for 
adjudication. Released on 


| bond. 
‘R.A. Horton” ....| do J. A. Tory ....| do  ‘Sweepstake.’’...|Rescued by United States’ 
citizens. 


In 1872, the following cruisers were employed :— 


Charter. 


Name of Vessel. Tonnage. | Crew. Rave Commanded by. 
| Month 
— ES CCRT Ome SED GEES fp cess s Ons ue TM AIEERED (4 emt EE ES AS TS A TS TT 
$ 
Steamer ‘‘Lady Head’’......... misdess 168 25 |Gov’t property|Capt. P. A. Scott, R.N. 
Schooner ‘La Canadienne ” 2... 100 24 do ..| do N. Lavoie. 
do. ‘Peter Mitchell’’.........7 - 100 12 $ 400 do D.M. Brown. 
db ‘New England”’.......00 75 12 do W. T. Frost. 
do ‘“J.W. Dunscomb’’.....§ 98 12 do Jas. A. Tory. 
GO * Katia’? ....0.. sccccs sosseeees 69 12 do Geo. Matson. 
do “Stella Maria’? .......00. mal 60 1 300 do UL. H. Lachance. 
do ‘S. G. Marshall’? ......0. 53 12 [United States’| do Jas. A. Nickerson. 
seized vessel. “ 
do “J, A. Nickerson *. 9...) 7O |. 12 dp ..| do J. N. Purdy. 


ee 


Name of Vessel. By whom Seized. In Command of. How Disposed of. 


7 — — —_— —_-—_-— SSE ate . | ———- 
“Enola C ” ....-....|Capt. L. H. Lachanee...... “Stella Maris’’.......|Sureties discharged. 
: ' do 


aiebes do sileeete do 


In the year 1871, negotiations between Great Britain and the United States 
resulted in the appointment of a “ Joint High Commission ” to whom were referred 
several matters in dispute between the two Governments, among which was in- 
cluded the question of the North American fisheries. This Commission held its. 
first meeting at Washington on the 27th February, 1871, and what is known as. 
«The Washin gton Treaty ” was signed on the 8th May of the same year. 


THE WASHINGTON TREATY. 
The Articles of this Treaty which relate to the fisheries are as follows :— 


‘ ARTICLE XVIII. 


“It is agreed by the High Contracting Parties that in addition to the liberty 
“secured to the United States’ fishermen by the Convention between Great Britain 
‘“‘and the United States, signed at London on the 20th day of October, 1818, of tak- 
‘ing, curing and drying fish on certain coasts of the British North American 
“Colonics therein defined, theinhabitants of the United States shall have, in common 
“with the subjects of Her Britannic Majesty, the liberty, for the term of years men- 
“tioned in Article XX XIII of this Treaty, to take fish of every kind, except shell- 
‘fish, on the sea-coasts and shores, and in the bays, harbors and creeks, of the 
“Provinces of Quebec, Nova Scotia and New Brunswick, and the colony of Prince 
“Edward’s Island, and of the several islands thereunto adjacent, without being 
‘restricted to any distance from the shore, with permission to land upon the said 
“coasts and shores and islands, and also upon the Magdalen Islands, for the purpose: 
“ of drying their nets and curing their fisb ; provided that, in so doing, they do not 
“interfere with the rights of private property or with British fishermen, in the 
“peaceable use of any part of the said coasts in their occupancy for the same 
“ purpose. | ; 

“Tt is understood that the above mentioned liberty applies solely to the sea 
“fishery, and that the salmon and shad fisheries, and all other fisheries in rivers and 
“the mouths of rivers are hereby reserved exclusively for British fishermen. 


ARTICLE XIX. i 


“Tt is agreed by the High Contracting Parties that British subjects shall have, 
*¢in common with the citizens of the United States, the liberty, for the term of years 
“mentioned in Article XXXIII of this treaty, to take fish of every kind, except 
‘ shell-fish, on the eastern sea-coasts and shores of the United States north of the 
“thirty-ninth parallel of north latitude, and on the shores of the several islands 
“thereunto adjacent, and in the bays, harbors and creeks of the said sea-coasts and 
“ shores of the United States and of the said islands, without being restricted to any 
“distance from the shore, with permission toland upon the said coasts of the United 
‘‘ States and of the islands aforesaid for the purpose of drying their nets and curing 
“their fish; provided that, in so doing, they do not interfere with the rights of 
“ private property, or with the fishermen of the United States, in the peaceable use 
“of any part of the said coasts in their occupancy for the same purpose. 


“It is understood that the above mentioned liberty applies solely to the sea 
“fishery, and thatsalmon and shad fisheries, and all other fisheries in rivers and 
“mouths of rivers, are hereby reserved exclusively for fighermen of the United States, 


ARTICLE XX, 


“It is agreed that the places designated by the Commissioners appointed under 
‘the 1st Article of the treaty between Great Britain and the United Stztes, concluded 
‘at Washington, on the Sthof June, 1: 54, upon the coasts of Her Britannic Majesty’s 
‘““Domivions and the United Svates, as places reserved from the common right of 
‘fishing under that treaty, shall be regarded as in like manner reserved from the 
‘common right of fishing under the preceding Articles. In case any question should 
» arise between the Governments of the United States and ot Her Britannic Majesty 
“as to the common right of fishing in places not thus designated as reserved, it is 
“agreed that a Commission shall be appointed to designate such places, and shall be 
“constituted in the same manner, and have the samo powers, duties and authority as 
“the Commission appointed under the said ist Article of the Treaty of the 5th of 
“ June, 1854. 


ARTICLE XXI. 


‘It is agreed that, for the torm of years mentioned in Article XX XIII of this 
“Treaty, fish oil and fish of all kinds (except fish of the inland lakes and of the 
“‘ rivers falling into them, and except fish preserved in oil), being the produce of the 
‘fisheries of the United States, or of the Dominion of Canada, or of Prince Edward’s 
“Island, shall be admitted into each country respectively free of duty. 


ARTICLE XXII. 


‘‘ Inasmuch as it is asserted by the Government of Her Britannic Majesty that 
“the privileges accorded to the citizens of the United States under Article XVIIL of 
“ this Treaty are of greater value than thuse accorded by Articles XIX and XXI of 
“this Treaty to the subjects of Her Britannic Majesty, and this assertion is not 
‘admitted by the Government of the United States, it is further agreed that Com- 
‘missioners shall be appointed to determine, having regard to the privileges 
“accorded by the United States to the subjocts of Her Britannic Majesty, as stated in 
“ Articles X{X and XXI of this Treaty, the amount of any compensation which, in 
“their opinion, ought to be paid by the Government of the United States to the 
“ Government of Her Britannie Majesty in return for the privileges accorded to the 
“ citizous of the United States under Article X VILL of this Treaty ; and that any sum 
‘of money which the said Commissioners may so uward shall be paid by the United 
States’ Government, in a gross sum, within twelvo months after such award shall 
“have been given. 


ARTICLE XXIII. 


“The Commissioners referred to in tho preceding Article shall be appointed 
» in the following manner, that is to say : One Commissioner shall be named by Her 
« Britannic Majesty, one by the President of the United States, and a third by Her 
“Britannic Majesty and the President of tho United S:ates conjointly ; and in case 
“the third Commissioner shall not have been so named within a period of three 
™ months from the date when this Article shall take offect, then the third Commis- 
“sioner shall be named by tho Ropreseatative at London of His Majesty the Em- 
™ peror of Austria and King of Hungary. In case of tho death, absence, or incapa. 
“ city of any Commissioner, or in the event of any Commissioner omitting or coasing 
to act, the vavancy shall be filled in tho manner hereinbofore provided for making 
* the original appointment, the period of three months in case of such substitution 
“being calculated from the date of the happening of the vacancy. 
__ “The Commissioners so named shall mect in the City of Halifax, in the Prov- 
ince of Nova Scotia, at the earliest convenient period atter they have been respec- 
‘tively named, and shall, before proceeding to any business, make and subscribe a 
16a—2 . 
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% solemn declaration that they will impartially and carefully examine and decide tho 
matters referred to them to the best of their judgment, and according to justice and 
‘equity; and such declaration shall be entered on the record of their proceedings. 

« Hach of the High Contracting Parties shall also name one person to attend 
«the Commission as ils agent, to represent it generally in all matters connected 
“with the Commi-sion. 


ARTICLE XXIV. 


‘‘The proceedings shall be conducted in such order as the Commissioners 
“appointed under Articles XXII and XXIII of this Troaty shall determine. They 
« shall be bound to receive such orai or written testimony as either Government may 
“ present, If either party shall offer oral testimony, the other party shall have the 
“ right of cross-examination, under such rules as the Commissioners shall prescribe. 

“Tf in the case submitted to the Commissioners either party shall have speci- 
« fied or alluded to any report or document in its own exclusive possession without 
“ annexing a copy, such party shall be bound, if the other party thinks proper to 
“ apply for it, to farnixh that party with a copy thereof; and either party may call 
‘upon the other, through the Commissioners, to produce the originals or certified 


“ copies of any papers adduced as evidence, giving in each instance such reasonable — 


‘ notice as the Commissioners may require, 
“ The case on either side shall be closed within a period of six months from 

« the date of the organization of the Commission, and the Commissioners shall be 
“ requested to give their award as soon as possible thereafter. The aforesaid period 
“ of six months may be extended for three months in case of a vacancy occurring 
“ among the Commissioners under the circumstances contemplated in Article XXL. 
\“ of this Treaty. | 

i ARTICLE XXV. 


\ | 
“The Commissioners sh#tl keep an accurate record and correct minutes or 
“notes of all their proceedings, with the dates thereof, and may appoint and employ 
‘a Secretary and any other necessary officer or officers to assist thom in the transac- 
“tion of the business which may come before them. 
\ “Each of the High Contracting Parties shail pay its own Commissioner and 
“ Agent or Counsel; all other expenses shall be defrayed by the two Governments 
in equal moities.”’ 


ARTICLE XXXII. 


“Tt is further agreed that the provisions and stipulations of Articles XVIII to 


“XXV of this Treaty, inclusive, shall extend tothe Colony of Newfoundland, so far 
‘Cas they are applicable. But if the Imperial Parliament, the Legislature of New- 
‘‘foundiand, or the Congress of the United States shall not embrace the Colony of 
“Nowfoundland in their laws enacted for carrying the foregoing Articles into effect, 


“then this Article shall be of no effect; but the omission to make provision by law | 


‘to give it effect, by either of the Legislative bodies aforesaid, shall notin any way 
“impair any other Articles of this Treaty, | 


ARTICLE XXXIII. 


“The foregoing Articles XVIII to XXV, inclusive, and Article XXX of this 
“Treaty, shall take effect as soon as the laws required to carry them into operation 
‘shall have been passed by the Imperial Parliament of Great Britain, by the Parlia- 
“ment of Canada, and by the Legislature of Princo Edward’s Island, on the one 
“hand, and by the Congress of the United States on the other. Such assent having 
“been given, the said articles shall remain in force for the period of ten years from 
“the date at which they may come into operation; and farther until the expiration 


“ of two years after either of the High Contracting Parties shall have given notice — 


“to the other of its wish to terminate the same; each of the High Contracting 
“ Parties being at liberty to give such notice to the other at the end of the said 
“neriod of ten years, or at any time afterwards,” | 
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| . XIX | 
The Acts necessary to enable these articles to be carried into effect having 


been passed, a Proclamation. fixed upon the Ist July, 1878, as the date on which 
they were to come formally into operation, | | 


At the request of the United States’ Government, Canada anticipated the time 
proposed and, in April, 1873, admitted American fishermen to the use of the privi- 
leges specified in the Treaty in advance of the date fixed upon by Legislative 

enactment, American fishermen at once availed themselves of the freedom of 
Canadian inshore waters. Similar concessions were made in July, 1871, by the 
Legislature of Prince Edward Island (which Province did not at that time form 
part of the Dominion) and by the Legislature of N ewifoundland, although the full 
privileges granted by the United States under tho Treaty were not accorded to 
Canada and Prince Edward {sland until July 1, 1873, and in the case of New- 
foundland not until June 1, 1874: 


The next proceeding was the appointment of a Commission in conformity with 
Article XXII of the Treaty. This Commission was constituted as follows :— 


Sir A, T. Galt, named by the Queen of England. 
Hon. H. Kellogg, named by the President of the United States. 
Mr. M. Delfosse, named by the Emperor of Austria-Hungary. 


This Commission met in Halifax on the 15th J une, 1877, for the purpose of 
i determining the amount of compensation to be awarded for the extension of the 
_ fishery privileges mentioned in the Treaty, and after sitting over five months, 
awarded the sum of $5,500,000 to be paid to the Government of Hoagland by that of 
the United States: . 


| TERMINATION oF THE TREATY oF WASHINGTON. 
_ The reciprocal arrangements made under the Treaty of Washington remained 
in force for a period of ten years, when, on the 3rd March, 1883, the following 
_ Resolution was adopted by the United States’ Congress :— 


_ Joint ResoLution providing for the termination of Articles numberet eighteen to 
twenty-five, inclusive, and Article numbered thirty of the Treaty between the 
United States of America and Her Britannic Majesty, concluded ac Washington, 
May eighth, eighteen hundred and seventy-one. 


“Resolved by the Senate and House of Representatives of the United States of 
_“ America in Congress assembled: Thatin the judgment of Congress the provisions of 
“Articles numbered eighteen to twenty-five, inclusive, and of Article thirty of the Treaty 
“between the United States and Her Britannic Majesty, for an amicable settlement of all 
“causes of difference between the two countries, concluded at Washington on the eighth 
“day of May, anno Domini eighteen hundred and seventy-one, ought to be terminated at 
“the earliest possible time, and be no longer in force: and to this end the President be, 
‘and he hereby is, directed to give notice to the Government of Her Britannic Majesty 
“that the provisions of each and every of the articles aforesaid, will terminate and be of no 
_ “force on the expiration of two years next alter the time of giving such notice. : 
_ “Sec. 2. That the President be, and he hereby is, directed to give and communicate to 
_ “the Government of Her Britannic Majesty such notice of such termination on the first 
_ “day of July, anno Domini eighteen hundred and eighty-three, or as soon thereafter as 
«may be, 


g 
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I \ “See. 3. That on and after the expiration of the two years’ time required by said 
«Treaty, each and every of said articles shall be deemed and held to have expired and be 
«of no force and effect, and that every Department of the Government of the United 
«States shall execute the laws of the United States (in the premises) in the same manner 

\ «and to the same effect as if said articles had never been in force; and the Act of Con- 
“ gress approved Ist March, anno Domini eighteen hundred and seventy-three, intituled : 

«An Act to carry into effect the provisions of the treaty between the United States and 
-«¢Great Britain, signed in the city of Washington ihe eighth day of May, eighteen hundred 
& Cand seventy-one, relating to the fisheries,’ so far as it relates to the articles of said treaty 
«go to be terminated, shall be and stand repealed and be of no force on and after the time 
‘ofthe expiration of the said two years.” 


Approved 3rd March, 1883. 


\ On 2nd July, 1883, the United States’ Minister at London acvordingly notified 
\ Her Majesty’s Government that the Fishery Articles of the Treaty of Washington 
| ‘would terminate on the Ist July, 1885. 


| A temporary agreement, as the result of negotiations, was entered into between 
i the United States and Great Britain, the purport of which is set forth in the follow- 
ving proclamation issued by the President of the United States :— 


Acremment between the United States and Great Britain respecting the Irisheries. 
Concluded 22nd June, 1885. 


NOTICE, 


By direction of the President, the undersigned Secretary of State hereby makes known 
\to all whom it may concern, that a temporary diplomatic agreement has been entered into 
‘between the Government of the United States and the Government of Her Britannic 
Majesty in relation to the fishing privileges which were granted by the fishery clauses of 
the treaty between the United States and Great Britain,.of 8th May, 1871, whereby the 
privilege of fishing, which would otherwise have terminated with the treaty clauses on the 
1st of July proximo, may continue to be enjoyed by the citizens and subjects of the two 
‘countries engaged in fishing operations throughout the season of 1885. 
This agreement proceeds from the mutual good will of the two Governments, and has 
and has been reached solely to avoid all misunderstanding and difficulties which might 
otherwise arise from the abrupt termination of the fishing of 1885, in the midst of the 
season. 
_ The immunity which is aceorded by this ‘agreement to the vessels belonging to the 
citizens of the United States engaged in fishing in the British American waters, will like- 
wise be extended to British vessels and subjects engaged in fishing in the waters of the 
United States. 
- The Joint Resolution of Congress, of 3rd March, 1883, providing for the termination of 
the Fishery Articles of the Treaty of 8th May, 1871, having repealed in terms, the Act 
of 1st March, 1873, for the execution of the Fishery Articles, and that repeal being express 
and absolute fromthe date of the termination of the said Fishery Articles; under due noti- 
fication given and proclaimed by the President of the United States, to wit, Ist July, 1885, 
_ the present temporary agreement in no way affects the question of statutory enactment or 
peo pice from Customs duties, as to which the abrogation of the Fishery articles remains 
complete. 
As part of this agreement, the President will bring the whole question of the fisheries 
before Congress at its next session in December, and recommend the appointment of a 


Joint Commission by the Government of the United States and Great Britain to consider — 
the matter, in the interest of maintaining good neighborhood and friendly intercourse — 


between the two countries, thus affording a prospect of negotiation for the development 
and extension of trade between the United States and British North America. 

Copies of the memoranda and exchanged notes on which this temporary agreement rests 
are appended. Reference is also made to the President’s Proclamation of 3lst January, 
1885, terminating the lishery articles of the Treaty of Washington. 

By direction of the President, 
(Sd.) T. F. BAYARD, 
Secretary of State. 
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It will be noticed that, under this agreement, the provisions of the Washington 
Treaty, in so far as they relate to fisheries, were extendel by the Government of 
Canada until the close of the season’s fishing of 1885, in drder to avoid complica- 
tions between both Governments as well as to obviate hardships in the case of 
parties whose vessels had been fitted for a whole season’s fishing, and the President 
of the United States was to recommend the appointment of a Joint Commission for 
the settlement of the whole fishery question as well as for the extension and 


development of trade relations, which he did in his Annual Message to Congress in 


December, 1885, in the following terms :— 


EXTRACT FROM THE PRESIDENT’S MESSAGE. 


“‘ The niarked good-will between the United States and Great Britain has been main- 

“ tained during the past year. , 
_“ The termination of the fishery clauses of the Treaty of Washington, in pursuance of 
“ the Joint Resolution of 3rd March, 1883, must have resulted inthe abrupt cessation on 


“ the Ist of July of this year, in the midst of their ventures, of the operations of the citizens 
_“ of the United States engaged in fishing in British American waters but for a diplomatic 


“ understanding reached with Her Majesty’s Government in June last, whereby assurance 
“‘ was obtained that no interruption of those operations should take place during the 
“ current fishing season. te ; 
“In the interest of good neighborhood and of the commercial intercourse of adjacent 
“ communities, the question of the North American fisheries is one of much importance. 
“ Following out.the intimation given by me when the extensory arrangement above 
“ described was negotiated, I recommend that the Congress provide for the appointment 
“ of a Commission in which the Governments of the United States and Great Britain shall 
“ be respectively represented, charged with the consideration and settlement, upon a just, 
“ equitable and honorable basis, of the entire question of the fishing rights of the two 


““ Governments and their respective citizens on the coasts of the United States and British 


‘“‘ North America. The fishing interests being intimately related to other general questions 
“ dependent upon contiguity and intercourse, consideration thereof, in all their equities, 
“might also properly come within the purview of such a commission, and the fullest 
“‘ latitude of expression on both sides should be permitted.” 


This recommendation was not, however, favorably entertained by the Com- 
mittee on Foreign Relations, who reported on the 14th April, 1886, that, “ In the 


opinion of the Senate the appointment of a Commission, in which the Govern- 


“ ments of the United States and Great Britain shall be represented, charged with 
“ the consideration and settlement of the fishing rights of the two Governments, on 
“ the coasts of the United States and British North America, ought nol to be pro- 
“ vided for by Congress.” 


The above Resolution was agreed to by a vote of 35 against 10 and determined 
in the affirmative. 


REMARKS, 


The Washiagton Treaty went into operation in 1873 and continued in force until 
Ist July, 1885. During these years there were go disputes, no seizures of American 
poaching schooners, and this might have continued had not the United States’ Gov- 
ernment given notice of the termination of the Treaty, upon which all the privileges 
granted under it ceased, and no other course was left the Canadian Government but to 


adopt means for the protection of its rights, as secured by the Convention of 1818. 
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\] teps were, in consequence, immediately taken for the equipment of a Fisheries 
-rotection Force, and the following vessels were put in commission in the spring 
of 1886 end continued to cruise on their respective stations until the close of the 


oe season : 


: 


. Oharter. 
. Name of Vessel. Tonnage. |Crew.|—— Commanded by. 
Rate 
| per month. 
\ 2 | $ 
Steamer MMIBDRCOWNC!! cc.t. cetelereelscee eens 463 ° 34 |Govt. pro-|Oaptain P. A. Scott, R.N. 
; " perty. 
do ‘ Acadia ’’........ wcahee SPE AAs 4 483 34 | do do do 
amo “Ua Oanadionne ??..\.iisess seveceurdees * 227 30 do do Wm. Wakeham. 
Schooner ‘L. Houlett,”’...ssssee cesses sesses ccccss 74 18 300 do O.M. Lorway. 
\ do A PLOETOI SY dest Senenpaside cost paeeteieenien 80 18 250 do Thos. Quigley. 
do “General Middleton” case sccecveee 67 18 300 do Jas. McLean. 
\do Poe. Oonrod sone Ne avant esx tee OG 18 300 do M. Smeltzer. 
do Ce MRIEELL GE's ace vs vaste Coa nee Ramet 57 18 260 do Wm. McLaren. 
do MLiggte lindsay ‘i seeseuinae ne 91 18 300 do L Pouliot. 


The steamer « Acadia’’ was purchased in August at a cost of $40,000 to 
replace the “ Lansdowne,” She has proved in every respect well fitted for the 
Servico, 

} 


_ The number of United States’ vessels seized or detained during the season of. 
1886, for violations of the Treaty rights or infractions of Customs’ Regulations, will 
be found at Appendix B, page 48, of the present report. 
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INSTRUCTIONS TO COMMANDERS OF GOVERNMENT VESSELS EN- 
GAGED IN THE PROTECTION OF THE INSHORE FISHERIES OF 
‘CANADA. : 


3 DEPARTMENT OF FISHERIES, 
Orrawa, 16th March, 1886. 


“1r,—In the performance of the special and important services to which you have 
been appointed you will be guided by the following confidential instructions. 

For convenience of reference, these have been divided under the different headings of 
Powers, Jurisdiction, Duties and General Directions. 


POWERS. 


‘The Powers with which you are invested, are derived from, and to be exercised in 
accordance with the following statutes, among others :—“ The Fisheries Act” (31 Vic., cap. 
60, of Canada); “An Act respecting Fishing by Foreign Vessels” (31 Vic., cap. 61, of 
Canada), and the subsequent statute entitled: “An Act to amend the Act respecting 
Fishing by Foreign Vessels,” male and pessed the 12th May, 1870 (33 Vic., cap, 15, of Can: 
ada) ; also, “ An Act to further amend the said Act” (34 Vic., cap. 23, of Canada). 

“Chapter 94 of the Revised Statutes (third series) of Nova Scotia” (of the “Coast and 
Deep Sea Fisheries’’), amended by the Act entitled: “An Act’to amend cap. 94 of the 
Revised Statutes of Nova Scotia’ (29 Vic., cap 85). 

An Act passed by the Legislature of the Province of New Brunswick entitled: ‘ An 
Act relating to the Coast Fisheries, and for the prevention of Illicit Trade ” (16 Vic., cap. 69). 


Also an Act passed by the Legislature of Prince Edward Island (6 Vic., cap. 14) entitled : 
“ An Act relating to the Fisheries, and for the prevention of Illicit Trade in Prince Edward 
Island, and the coasts and harbors thereof.” 

__ Alsofrom such regulations as have been passed or may be passed by the Governor General 
in Council, or from instructions from the Department of Fisheries, under “ |he Fisheries 
Act,” hereinbefore cited. 

As Fishery Officer you have full authority to compel the observance of the require- 
ments of the Fisheries Acts and regulations by foreign fishing yessels and fishermen in 
those parts of the coasts of Canada to which, by the Convention of 1318, they are admitted 
to privileges of taking or drying and curing fish concurrent with those enjoyed by British 
fishing vessels and fishermen. | 

You will receive instructions from the Customs Department authorizing you to act as 
an ofticer of the Customs, and in that capacity you are to see that the Revenue Laws and 
Regulations are duly observed. 


JURISDICTION. 


Your jurisdiction with respect to any action you may take against foreign fishing 
vessels and citizens engaged in fishing is to be exercised only within the limits of “ three 
marine miles” of any of “ the coasts, bays, creeks or harbours,” of Canada. 

With regard to the Magdalen Islands, although the liberty to land and to dry and cure 
fish there is not expressly given by the terms of the convention to United States fishermen, 
it is not at present intended to exclude them from these islands. 


DUTIES. 


It will be your duty to protect the inshore fisheries of Canada in accordance with the 
conditions laid down by the Convention of the 20th October, 1818, the first article of which 
provides :— 

“ Whereas, differences have arisen respecting the liberty claimed by the United States, 
for the inhabitants thereof to take, dry and cure fish, on certain coasts, bays, harbours and 
creeks, of His Britannic Majesty’s dominions in America, it is agreed between the High 
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Contracting Parties, that the inhabitants of the said United States shall have, torever, in com’ 


- mon with the subjects of His Britannic Majesty, the liberty to take fish of every kind, on 
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that part of the Southern Coast of Newfoundland, which extends from Cape Ray to the 
Rameau Islands,on the Western and Northern Coast of Newfoundland, from the said Cape 
Ray to the Quirpon Islands, on the shores of the Magda!en Islands, and also on the coasts, 
bays, harbours, and creeks from Mount Joly, on the Southern Coast of Labrador, to and 
through the Straits of Belle Isle, and thence northwardly indefinitely along the coast, without 
prejudice, however, to any of the exclusive rights of the Hudson’s Bay Company ; and that 
the American fishermen shall also have liberty, forever, to dry and cure fish in any of the 
unsettled bays, harbours and creeks, of the Southern part of the coast of Newfoundland, 


hereabove described, and of the Coast of Labrador ; but so soon as the same, or any portion 


thereof, shall be settled, it shall not be lawful for the said fishermen to dry or cure fish at 
such portions so settled, without previous agreement for such purpose with the inhabitants, 
proprietors or possessors of the ground.” 

“ And the United States hereby renounce forever any liberty heretofore enjoyed or 
claimed by the inhabitants thereof, to take, dry, or cure fish on or within three marine 
miles of any of the coasts, bays, creeks or harbours of His Britannic Majesty’s dominions in 
America, not included within the above-mentioned limits ; provided, however, that the 
American fishermen shall be admitted to enter such bays or harbours, for the purpose 
of shelter and repairing of damages therein, of purchasing wood and of obtaining water, and 
for no other purpose whatever. But they shall be under such restrictions as may be neces: 
sary to prevent their taking, drying or curing fish therein, or in any other manner whatever 
abusing the privileges hereby reserved to them.” 

By this you will observe, United States fishermen are secured the liberty of taking fish 
on the Southern Coasts of Labrador, and around the Magdalen Islands, and of drying and 
curing fish along certain of the Southern Shores of Labrador, where this coast is unsettled, 
or if settled, after previous agreement with the settlers or owners of the ground. 

In all other parts the exclusion of foreign vessels and boats is absolute, so far as fishing 
is concerned, and is to be enforced within the limits laid down by the Convention of 1818, 
they being allowed to enter bays and harbours for four purposes only, viz.,—for shelter, the 
repairing of damages, the purchasing of wood, and to obtain water. 

You are to compel, if necessary, the maintenance of peace and good order by foreign 
fishermen pursuing their calling and enjoying concurrent privileges of fishing or curing fish 
with British fishermen, in those parts to which they are admitted by the Treaty of 1818, 
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You are to see that they obey the laws of the country, that they do not molest British 
fishermen in the pursuit of their calling and that they observe the regulations of the fishery 
ew in every respect. | 
_ You are to prevent foreign fishing vessels and boats which enter bays and harbours for 
the four legal purposes above mentioned, from taking advantage thereof, to take, dry or 
cure fish therein, to purchase bait, ice, or supplies, or to tranship cargoes, or from transact- 
ing any business in connection with their fishing operations. | 
It is not desired that you should put a narrow construction on the term “ unsettled.” 
Places containing a few isolated houses might not, in some instances, be susceptible of being 
considered as “settled ’’ within the meaning and purpose of the Convention. Something 
would, however, depend upon the facts of the situation and circumstances of the settlement, 
-rivate and proprietary rights form an element in the consideration of this point. The gen- 
erally conciliatory spirit in which it is desirable that you should carry out these instructions, 
and the wish of Her Majesty's Government that the rights of exclusion should not be strained, 
with influence you in making as fair and liberal an application of the term as shall consist 
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ith the just claims of all parties. 

Should interference with the pursuits of British fishermen or the property of Canadians 
appear to be inseparable from the exercise of such indulgence, you will withhold it and 
insist upon entire exclusion. 

_ United States fishermen should be made aware that, in addition to being obliged, in 
¢ommon with those subjects of Her Majesty with whom they exercise concurrent privileges 

if fishing in Colonial waters, to obey the,laws of the country, and particularly such Acts 
and Regulations as exist to ensure the peaceable and profitable enjoyment of the fisheries 
by all persons entitled thereto, they are peculiarly bound to preserve peace and order in 
mi quasi settled places to which, by the liberal disposition of Canadian authorities, they 
may be admitted. 

' Wheresoever foreigners may fish in Canadian waters, you will compel them to observe 
the Fishery Laws. Particular attention should be directed to the injury which results from 
cleaning fish on board their vessels while afloat, and the throwing overboard of olfals, thus 
fouling the fishing, teeding and breeding grounds, “ ‘the Fisheries Act” (Section 14) pro- 
vides a heavy penalty for this offence. 

Take occasion to enquire into and report upon any modes of fishing, or any practices 
adopted by foreign fishermen, which appear to be injurious to the fisheries. 


GENERAL DIRECTIONS. 


| You will aceost every foreign fishing vessel within the limits described, and if 
that vessel should be either fishing, preparing to fish, or should Obviously have been 
fishing within the prohibited limits, you will, by virtue of the authority conferred upon 
you by your Commission, and under the provisions of the Acts above recited, seize at 
once (resort to force in doing so being only justitiable after every other effort has failed) 
any vessel detected in violating the law and send her or take her into port for condem- 
nation. 

_ Copies of the Acts of Parliament subjecting to seizure and forfeiture any foreign ship, 
vessel or boat which should be either fishing preparing to fish or should obviously have 
been fishing within the prohibited limits, and providing for carrying out the seizure and 
forfeiture are furnished herewith for your information and distribution. 

Should you have the occasion to compel any foreign fishing vessels or fishermen to 
conform to the requirements of the “ Fisheries Actand Regulations,” as regards the modes 
and incidents of fishing, at those places to which they are admitted under the Convention 
of 1818, particularly in relation to ballast, fish oftals, setting of nets, hauling of seines, and 
use of “trawls” or ‘“bultows,” more especially at and around the Magdalen Island, your 
power and authority under such cases will be similar to that of any other fishery otticer 
appointed to enforce the Fishery Laws in Canadian waters (Vide Fisheries Act). 

If a foreign ship, vessel or boat be found violating the Convention or resisting conse- 
quent seizure, and momentarily effects her escape from the vicinity of her capture or else- 
where, she remains always liable to seizure and detention if met by yourself in Canadian 
waters, and British waters everywhere if brought to account by Her Majesty’s cruisers. 
But great care must be taken to make certain of the indentity of any offending vessel to 
be so dealt with. 

All vessels seized must be placed, as soon as possible, in the custody of the nearest 
Customs Collector, and information, with a statement of the facts, and the deposition of 
your sailing master, clerk, lieutenant or mate, and of two at least of the most reliaple of 
your crew be despatched with all possible diligence to the Government. Be careful to 
describe the exact locality where the violation of the law took place, and the ship, vessel or 
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boat was seized. Also corroborate the bearings taken, by sounding, and by buoying the 
place (if possible) with a view to actual measurement, and make such incidental reference 
to conspicious points and land marks as shall place beyond doubt the illegal position of the 
seized ship, vessel or boat. | 

Omit no precaution to establish on the spot that the trespass was or is being committed 
within three miles of land. 

As it is possible that foreign fishing craft may be driven|into Canadian waters by 
violent or contrary winds, by strong tides, through misadven ure, or some other cause 
independent of the will of tre master and crew. you will consider these circumstances, 
and satisfy yourself with regard thereto before taking the extreme step of seizing or detain- 
ing any vessel. 

On capture, it will be desirable to take part of the foreign crew aboard the vessel under 
your command, and place some of your own crew, as a measure of precaution, on board the 
seized vessel ; first lowering the foreign flag borne at the time of capture. If your ordinary 
complement of men does not admit of this being done, or if because of several seizures the 
number of your hands might be too much reduced, you will, in such emergency, endeavour 
to engage a few trustworthy men. The portion of foreign crew taken on board the Govern- 
ment vessel you will land at the nearest place where a Consul of the United States is 
situated, or where the readiest conveyance to any American Consulate in Canada may be 
reached, and leave them there. 

When any of Her Majesty’s vessels about the fishing stations or in port are met with, 
you should, if circumstances permit, go on board and confer with the Naval Commander, 
and receive any suggestions he may feel dispose to give, which do not conflict with those 
instructions, and afford him any information you may possess about the movements of 
foreign craft; also inform him what vessels you have accosted and where. 

Do not fail to make a full entry of all circumstances connected with foreign fishing 
vessels, noting their names, tonnage, ownership, crew, port, place of fishing, cargo, voyage, 
and destination, and (if ascertainable) their catch. Report your proceedings as often as 
possible, and keep the Department fully advised on every opportunity, where instructions 
would mest probably reach you at stated intervals. 

Directions as to the stations and limits on which you are to cruise, and any further 
instructions that may be deemed necessary, will, from time to time, be conveyed to you. 

Considerable inconvenience is caused by Canadian fishing vessels neglecting to show 
their colours. You will draw the attention of masters to this factyand request them to 
hoist their colours without requiring to be hailed and boarded. 

It cannot be too strongly urged upon you, nor can you too earnestly impress upon the 
officers and crew under your command, that the service in which youand they are engaged 
should be performed with forbearance and discrimination. 

The Government relies on your prudence, discretion and firmness in the performance 
of the special duties entrusted to you. 


I am, Sir, 
Your odedient servant, 


(Sd.) GEORGE E. FOSTER, 
Minister of Marine and Fisheries, 


Tue Srason’s Work AND THE Way IT WAS PERFORMED. 

To briefly sammariz3 the work done by the Fisheries Protoction Cruisors, dur- 
ing the season of 1886, I beg to state that, the 8.8, “ Lansdowne” was put in 
commission on the 20th March, cruising around the coasts of Nova Scotia, Bay of 
Pandy and Prince Hd ward Island, until tho middle of September, when she was 
replaced by the §.S. ‘ Acadia,” purchased for this service. 


The latter steamer continued to patrol on the same grounds until tho close of 
the season, occasionally paying a flying visit to Bay des Chaleurs to see that the 


duties of the Cruiser stationed at the entrance were properly attended to. 
1léa—3 
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_  TheS.8. “La Canadienne” was engaged cruising in the Gulf of St. Law- 
ence, around Magdalen Islands and in Bay des Chaleurs, from the 17th May 
eotil the 27th October. 


The Schooner “ Honlett’? was placed in commission on the 15th May and 
‘cruised, until the close of the season, mostly around the coast of Prince Bee 
? Island and in the Straits of Northumberland. 


Tho Schooner “ Critic? began her work on the 15th June and continued until | 


\ the 80th October, cruising off the eoasts of Prince Edward Island. 


\ The Schooner “ Conrod ” was put in commission on the 15th of May and con- 
pinned patrolling the Strait of Northumberland until the 15th November. 


The Schooner “Terror” was employed from the 19th May until the 4th De- 
_cember protecting the eastern coast of Nova Scotia. 
The Schooner “ General Middleton ” was kept cruising in the Bay of Fundy 
from 11th May until the close of the season. The principal part of her duties con- 


sisted i in protecting the valuable herring fisheries of Grand Manan and Campobello. 


The Schooner “Lu. Lindsay ” was stationed during the fishing season at the 
mouth of Bay des Chalears, 


\ Reference to the Boarding Reports published at Appendix A will show the 


particulars of 780 official visits to vessels of the fishing fleet during the season of 
1886. These visits were, with a few exceptions, to United States fishing vessels, 
some of which were boarded several times. 


EXPENDITUBE. 


The expenditure in connection with the Fisheries Protection Service will be 
found in detail at page 50 of Appendix C. The aggregate expenditure for this 
service up to 3lst December, 1886, was $130,112.18, which amount includes the 
sum of $40,000 paid for the purchase of the iron steamer “ Acadia,” 


CoNCLUSION. 


It is gratifying to acknowledge the efficiency of the staff employed in connec- 
tion with the above force, to whose individual zeal and discretion the successful 
enforcement of the Fishery Article of the Convention of 1818, and the general wel- 
fare of the Fisheries Protection Service are much indebted. 


I have the honor to be, Sir, 
Your most obedient servant, 


JOHN TILTON, 


Deputy Minister of Fisheries. 
DEPARTMENT OF FISHERIES, | , 


31st December, 1886. 
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PINNIPEDIA. 


FAMILY ObOB#£NID#.—(Walruses.) 

Odobznus rosmarus, L. (Sp.)—Atlantic Walrus. 

Skull. Locality not stated. Also specimen, stuffed, 
from Hudson’s Bay. 

FaMiny PHocip#®.—(Earless Seals.) 

Phoca vitulina, L.—Marbour Seal. 


No. 194. | One specimen, stuffed, from the Gulf of St. Lawrence. 
‘Phoca Greenlandica, Fabricius.—Harp Seal. 
mos, (191, 
192, 193. 


Specimens from one to three years old, from the Gulf 
of St. Lawrence. 


One adult specimen from Blane Sablon, Strait of Belle 
Isle. 


Cystophora cristata, Erxleben.—MHooded Seal. 
Nos. 
188, 189. 


Two specimens, stuffed, from the Gulf of St. Lawrence. 


Nos. 
T98, 7199. 


No. 181. 


CETACEA. 


Faminy De,puintpm.—(The Dolphins, etc.) 


Phocena communis, Cuvier.—Common Porpoise. 


Two stuffed specimens from the Gulf of St. Lawrence. 


FISHES. 


In this list the classification and nomenclature adopted 
(except some of the local English names) are those of Jordan 
& Gilberts’ “Synopsis of the Fishes of North America,” 
published in 1883 in the 24th Volume of the Smithsonian 
Miscellaneous Collections.* 


CLASS ELASMOBRANCHII. 


SuUB-CLASS SELACHII. 
(The Sharks and Rays.) 


ORDER SQUALI. 
(The Sharks. ) 


Famity ScymNip#.—(The Sleeper Sharks.) 


Somniosus microcephalus, Bloch. (Scymnus borealis, auct.)—The 
; Greenland Shark. 


One large specimen, stuffed, from opposite the mouth 
ot the Saguenay River, P. Q., the original weight of 
which was 600 lbs. Said to be a formidable foe of 
the whale. 


* These identifications of fishes must be regarded as provisional to a cer- 
tain extent, most of the species being represented by stuffed specimens, 
which could not be closely examined owing to their being mounted in closed 
cases. 


Nos. 155, 
140 & 144. 


No. 186, 
No. 187. 
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No. 179. 


No. 168. 
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Famity Sprxactpa.—(The Dog-fishes.) 
Squalus acanthias, L.—Picked Dog-jish. 


One female (stuffe1) from British Columbia. 
Two stuffed specimens from the Gulf of St. Lawrence. 
Two foetal specimens, in alcohol. 


Famity Lamnipm.—(The Porbeagles.) 


Lamna cornubica, Gmelin.—Beaumnaris Shark—Porbeagle. 


One male specimen (stuffed) from the Gulf of St. Lawrence. 
One female specimen from the Gulf of St. Lawrence. 


OrvER Rata. 
(The Rays.) 


FAMILY Ratma.—(The True Rays.) 
Raia radiata, Donovan.—Starry Ray. 


One specimen, in alcohol. With egg capsule. 
Raia levis, Mitchill.—Smooth Skate. 


Two large specimens from New Brunswick. 


SUB-CLASS HOLOCEPHALI. 
(The Chimeeras. ) 


ORDER HoOLocEPHALI. 
(The Chimeras. ) 


FAMILY CHIMHRip#.—(The Chimeras.) 
Chimera Collizi, Bennett.—Rat-fish—Elephant-fish. 


Male and female (stuffed) from the coast of British 
Columbia. 


Mr. Anderson, late Inspector of Fisheries for that prov- 
ince, says: “ This fish is viviparous. The male is provided 
with a cartilaginous snout, armed with recurved teeth on its 
extremity. This projection is described as being used occa- 
sionally as a weapon of defense, but its normal use is that 
of a prehensile organ subservient to the purpose of repro- 
duction.” 


AS 


CLASS PISCKS. 
(The True Fishes, ) 


' 


SuB-CLASS CHONDROSTEI. 
(The Sturgeons.) 


ORDER SELACHOSTOME. 
(The Paddle-fishes. ) 


Famity Poryopontipm.—(The Paddle-fishes.} 


Polyodon spathula, Walbaum.—Paddle-nosed Sturgeon. 


One stuffed specimen from Lake Ontario, near Sarnia, 
Ont. 


ORDER GLANIOSTOMI. 
(The Sturgeons. ) 


FAMILY ACIPENSERID#.—(The Sturgeons.) 


Acipenser sturio, |., var oxyrhynchus, Mitchill.—Sharp-nosead 
Sturigeon—American Sturgeon. 


One large stuffed specimen, about 8 ft. in length, from 
the St. Lawrence River. 

Seven small specimens from Lake Erie. 

Two do. from the Lower St. Lawrence, and one from 
the same locality. 

Two small specimens in alcohol. 


Acipenser brevirostris, Le Sueur.— Short-nosed Sturgeon. 


One large stuffed specimen from Lake Ontario. 


Acipenser transmontanus, Richardson.— White Sturgeon—Columbie 
diver Sturgeon. 


One stuffed specimen, whose weight when caught was 
150 lbs., from the mouth of the Fraser River, British 
Columbia. 


_—— 
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Sup-cLAss Ho.Lostet. 
(The Bony Ganoids.) 


OrDER GINGLYMODI. 
(The Gar Pikes.) 


Famity Lepiposrrms.—(The Gar Pikes.) 


Lepidosteus osseus, L.—Common Gar-pike —Long-nosed Gare. 


" | 
No. 8 | Two stuffed specimens from Lake Ontario. 
No. 8. (a) | One specimen from the Gatineau River, P. Q.. 
| 
| 


| OrDER HALECOMORPHI. 
| (The Amias.) 


Famity Amiipm®.—(The Mud-fishes.). 


| Amia calva, L.—Mud-fish—Beaver-fish—Dog-fish. 


| One stuffed specimen from Lake St. Peter, P. Q: 


Noo Le 
159. | Two stuffed specimens from Lake Ontario. 


No. 


| SUB-CLASS PHYSOSTOMTI. 
| (The Soft-rayed Fishes.) 


OrDER NEMATOGNATHI. 
(The Cat-fishes. ) 


| FamiIty Sinurt#.--(The Cat-fishes.) 


Amiurus catus, L.—Common Cat-fish—Small Cat-fish—Horned Pout. 


No. 133. Two stuffed specimens from Take Ontario. 
Ictalurus nigricans, Le pup ore we Cat-fish—Great Forked-tailed 
Cat-fish. 
No. 131. One stuffed specimen from Lake Ontario. 


Rips 132. One stuffed specimen from Red River, Manitoba. 


No. 


No: 
No. 
No. 
No. 


“No: 
No. 


124. 
135. 
136. 
146. 


2 204. 


OrpEeR EveNTOGNATHI. 
(The Plectospondylous Fishes.) 


Famity Catasromip®.—(The Suckers.) 


Carpiedes cyprinus, Le Sueur.—High-finned Suchker—Quill-back — 
Sail-fish, ete. 


One stuffed specimen from Lake Erie. 


Catostomus Commersoni, Lacépéde. (C. Teres, Mitehill.)—Small- 
scaled Sucker—Common Sucker. 


Two stuffed specimens from Lake Ontario. 


Moxostoma aureolum, Le Oe Sucker— Red-finned 
weher’. 


One stuffed specimen from Lake Ontario. 
One stuffed specimen from Lake Ontario. 
One stuffed specimen from Ontario. 

Two stuffed specimens from Lake Ontario. 


ORDER IsOSPONDYLI. 
(The [sospondylous Fishes. ) 


Famity Hyopontip#.—(The Moon-Eyes.) 
Hyodon tergisus, Le Sueur.—Moon Eye—Toothed Herring. 


Five stuffed specimens from ake Ontario. 


Famity CiupEips.—(The Herrings.) 
Clupea harengus, L.— Common Herring—Labrador Herring. 
Several specimens in alcohol, in one large bottle. 


Clupea vernalis, Mitehill. ee tyrannus, Storer.)—Gaspereau— 
KALDE TY ort 


Six specimens in alcohol, in one bottle. 


Clupea (Alosa) sapidissima, Wilson.—Common Shad. 


One stuffed specimen. 
One stuffed specimen. 
=“ ; j ; 
Six specimens in alcohel, in three bottles. 


ae Pe 


ee es oe 


No. 


No. 
No. 
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207. 


. 208. 


14. 


36. 
53. 


dip 


FAMILY SALMONIDH.—(The Salmon Family.) 


Mallotus villosus, Muller.—Capelin. 


Three specimens, in alcohol, from the Gulf of St. Law- 
rence. 


Osmerus mordax, Mitchi!l.—American Smelt. 


Eleven stuffed specimens from the Miramichi River, 
New Brunswick. 
A number of specimens in alcohcl, in one large bottle. 


Coregonus clupeiformis, Mitchill.—Common White-fish. 


Seven small ssuffed specimens of a local variety from 
Lake Simcoe. 

Five specimens from Lake Erie. 

One large specimen, stuffed. 

One large specimen, stuffed. 

Four stuffed specimens of a variety from Ontario locally 
known as “ greybacks.” 


Coregonus (Argyrosomus)Artedi, Le Sueur.—Lake Herring—Ciseo. 


Nine stuffed specimens from Lake Erie. 
Three specimens in alcohol. 


Onchorhynchus keta? Beate emer ool Ave Salmon—Dog Salmon 
—Wua-lo. 


One specimen from coast of British Columbia (stuffed). 


66 (75 66 6 6 
66 66 66 66 66 
(75 (74 6 6é 66 


Onchorynchus tchawytcha, Walbaum. (Salmo quinnat, Richard- 
son.) —"* Quianat’”’—NSpring Salmon—Saw-quai. 


Large specimen from River’s Inlet, opposite Queen 
Charlotte’s Sound, B.C., which weighed 73. Ibs. 
when caught. 

Another specimen from the same locality, which weighed 
70 lbs. when caught. 

Another specimen from British Columbia. 

Specimen caught in Royal Roads, near Victoria, V. L., 
whose weight was 20 Ibs. 
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No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 


No. - 


No. 


No. 


68. 
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Specimens from British Columbia. (One in case No. 
35 doubtful.) 

Young specimen hatched at Neweastle, Ont. 

Five young salmon belonging to this species. 


Onchorhynchus nerka? Walbaum.—Such-hai or Blue-back Salmon. 


“ Ripe” male, stuffed, from New Westminster; original 
weight 73 Ibs. 


Salmo salar, L.—Salmon—Atlantie Salmon. 


Adult male in breeding season, from Restigouche River. 
Adult female, from the same river. 
Adult male, from the Restigouche River. 
Female, from Lake Ontario. 
Male, from Lake Ontario. 
Female, species doubtful; locality not stated. 
Specimen from Restigouche River. 
Specimen from Lake Ontario. 
Another specimen from the same locality. 
Two stuffed grilse from Lake Ontario. 
One specimen, species doubtful; locality not stated. 
| Specimen raised artificially in pond at Tadoussac, which 
| weighed 10 lbs. when caught. Jn alcohol. 
{+ Two young specimens in alcohol in one bottle. 
| Ten smolts or parrs in alcohol, in two bottles. 
| Number of fry in alcohol, in two bottles. 


Salmo salar, var. Sebago.— Land-locked Salmon—Winninish. 


One specimen from Lake St. John, at the head of the 
Saguenay River, P. Q., stuffed. 


Salvelinus namaycush, Bloch. Including the vars. siscowet, confinis 
and toma.—Great Lake Trout—Lunge (of Lake Memphremagog)— Tulad? 
(of New Brunswick).- 


One large specimen from Lake Huron; weight 74 lbs.; 
stuffed. ; 

One small specimen from the Province of Quebec. (With 
four other Salmonide.) 

One large specimen from Lake Superior. 

One large specimen of the variety confinis, known locally 
as the ‘ black or copper lunge,” from Lake Memphre- 


: ») 
magog, P. Q. 
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No. 26. 
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ENO, 28. 


Nos. 
69 and 70. 
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Another from Lake Superior. 

One from Lake Huron. 

One from Lake Superior, known there as the “red 
salmon.” 

Five small specimens from 
Huron. 
Stuffed specimen, 
Metapedia. 
Stuffed specimen, var. dome (the Tuladi) from Lake 
Metapedia. 

One specimen from the Province of Quebec. 

Specimen from Lake Superior, at Port Arthur, of the 
variety siscowet. 

Specimen from the Province of Quebec. 

Specimen from Lake Ontario; caught in breeding 


Georgian Bay, Lake 


rar. toma (the Tuladi) from Lake 


season. 
Specimen caught in breeding season; (locality not. 
stated). 


Specimen from the Province of Quebec. 

(nas of the “copper lunge” of Lake Memphrema- 
SOg er ea) 
Young of the normal form of the species, from Georgian. 

Bay, Lake Huron, for comparison. 
Four specimens in alcohol, two in one bottle, and two. 
in another. 


Salvelinus malma? Walbaum.—Pacijfic Red spotted Trout. 


Coquitlam River, Fraser River, B.C. Two stuffed 


specimens, 


Salvelinus fontinalis, Mitchill —Speckled Trout—Brook Trout. (In-- 


cluding the var. immaculatus—The Sea Trout.) 


Two specimens, one from Restigouche River (stuffed). 

Two specimens from the Province of Quebec. 

Four from Nepigon Bay, Lake Superior, stuffed, in 
separate Cases. 

One from Restigouche River, stuffed. 

One from the Moisie River, P. Q., stuffed (the var. am-. 
maculatus). 

Ten in alcohol, in one bottle, and two (var. ummaculatus). 
in another. 


IN O«u213;. 


No. 
No. 


=I 


OrpER HAPLOMI. 


Famity Umprip#®.—(The Mud Minnows.) 


Umbra limi, Kirtland.—Black Minnow. 


Several specimens in alcohol, in one bottle. 


FAamILy Esocipa#.—(The Pikes:) 


Esox reticulatus, Le Sueur.—Green Pike. 


Three specimens from Lake Meniphremagog, P. Q. 
One specimen from Lake Memphremagog, P. Q. 


Esox lucius, L.—Common. Pike. 


One specimen from Lake St. John, P. Q., which weighed 
21 lbs., stuffed. 

One specimen from Ontario, stuffed. 

One specimen from Newcastle, Ontario, stuffed. 


Esox nobilior, Thompson.—Muskallunge—Maskinongé. 


Specimen from Bay of Quinte, Ont., which weighed 42 
lbs., stuffed. 

Specimen from Bay of Quinte, Ont., which weighed 35 
lbs., stuffed. 


ORDER APODES. 
(The Eels.) 


FAmILty ANGUILLID#.—(The True Eels.) 


Anguilla rostrata, Le Sueur.—Common Kel. 


Two specimens from the St. Lawrence River, P. Q., 
stuffed. 

One specimen from Lake Ontario, stuffed. 

Ong specimen, in alcohol. 


No. 


No. 


216; 


217. 


SUB-CLASS PHYSOCLISTI. 
(Air bladder without duct, in the adult.) 


ORDER SYNENTOGNATHI. 


FamMiILy ScoMBERESOCIDH.—(The Gar-fishes and Flying-fishes.) 


Scomberesox saurus, Walbaum.—Saury—Skipper—Bill-fish. 


One specimen from the Atlantic coast of Canada, in 
alcohol. 


ORDER LOPHOBRANCHII. 
(Gills tufted.) 


FAMILY SYNGNATHID&.—(The Pipe-fishes. 
I 


Siphostoma Californiense, Storer. (Sp.) (Syngnathus, auct.)— 
Big Pipe-fish. 


Six specimens from the coast of British Columbia, in 
alcohol. 


Famity Hippocampipa.—(The Sea Horses.) 


Hippocampus heptagonus, Rafinesque. (H. antiquorum, Leach, 
and H. Hudsonius, DeKay.)—Sea Horse. 


One specimen from the Atlantic coast of Canada, in 
alcohol. 


OrpEeR ACANTHOPTERI. 
(The Spiny-rayed Fishes.) 
Famity ATHERINID#.—(The Silversides.) 


Menidia notata, Mitchill.--Silverside. 


Twelve specimens from the Atlantic coast of Canada, in 


one bottle, in alcohol. 
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Famity AMMopytTIp#.—(The Sand Launces.) 


Ammodytes Americanus, Dekay.—American Sand Launce. 


Many specimens from the Gulf of St. Lawrence, in 
alcohol, in two bottles. 


FPamity EcCHENEIDIDH.—(The Remoras.) 


Remora squalipeta, Daldorf. (Echeneis remora, L.)—Remore. 


Atlantic coast of Canada, one specimen in alcohol. 


FAMILY ScoMBrip#.—(The Mackerels.) 


Scomber scombrns, L. Common Mackerel. 


Two specimens from the Gulf of St. Lawrence, stuffed, 
Three specimens from the Gulf of St. Lawrence, stuffed. 
( Three specimens in alcohol, one in each bottle. 
- Six specimens from the coast of Prince Edward Island, 
[ in one bottle. 


Scomberomorus maculatus, Mitchill.—Spanish Mackerel, 


‘Two stuffed speclinens. 


Orycnus thynnus, L.—Tunny—Horse Mackerel—Albicore. 


‘One large specimen from the Saguenay distriet, which 
weighed 400 lbs. when caught; stuffed. 


Euthynnus pelamys, L.—Oceanic Bonito. 
One specimen in alcohol. 
FAMILY SrroMATEID#.—(The Broad Shiners.) 


Stromateus triacanthus,Peck.—Dollar fish—Harvest-fish—Butter-fish 


Four specimens in alcohol, in two bottles. 


S atte 
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| FAMILY CENTRARCHID®.—(The Sun-fishes.) 


Pomoxys sparoides, Lacépéde. Calico Bass—Grass Bass—Strawberry 
CSS. 


NAOT! . | Four specimens from Burlington Bay, Ont.; stuffed. 


| Ambloplites rupestris, Rafinesque. (Centrarchus wneus, Cuy. & 
Val.)—J/tock Bass. 


No. 89. Two specimens from Lake Ontario, stuffed. 

No. 90. | Oue specimen from the Province of Quebec, stuffed. 
Not | One specimen from the Province of Quebec, stuffed. 
NOt Gee, Four specimens from Lake Ontario, also stuffed. 


Lepomis gibbosus, 1. (Pomotis vulgaris, Cuv. and Val., and P. 
auritus, auct.)—Common Sun-fish. 


Nowiss | Six specimens, stuffed, from the Bay of (Juinte, Lake 
| Ontario, 

This and the preceding species are among the commonest 
fresh-water fishes of the Provinces of Ontario and Quebec. 


Micropterus salmoides, Lacépéde. (Huro nigricans, Cuy. and Val.) 
Large-mouthed Black Bass—Oswego Bass. 


Ou Ori Five specimens from the Bay of Quinte, Ont.; stuffed. 
No. 48. One specimen fiom Rice Lake, Ont.; stuffed. 

No. 49: One specimen from Rice Lake, Ont.; stuffed. 

Noo d75.._| One specimen from the upper Gatineau River, in the 


| Ottawa valley. 


Faminy Perci*®.—(TLhe Perches.) 


Perca Americana, Schranck.— Yellow Perch—American Perch. 


One specimen from the Bay of Quinte, Ont. ; stuffed. 


One specimen from the Ottawa River, in alcohol. 


Stizostedium vitreum, Mitchill. (Lucioperca Americana, auct.)— 
Dorvée—American Pike Perch. 


homes | One large specimen from the Bay of Quinte, Ont.; 
| stuffed. 

Yo. 80. | One large specimen from Like Erie, Ont.; stuffed. 

No. 81. | Four small specimens. from Like Erie, Ont; stuffed. 


No. 
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FAMILY SERRANIDH.—(The Sea Passes.) 


Roccus lineatus, Bloch.—Striped Bass. 
One stuffed specimen from the Miramichi River, N. B. 


6e 66 66 6e 


3 (a9 a4 6c 


Five small specimens, stuffed, also from the Miramichi 
River, N.- B. 

One specimen, stuffed, from the Miramichi River, N. B. 

Two specimens in alcohol. 


Roccus chrysops? Rafinesque.— White Bass—Bar-fish. 


Six specimens from Lake Erie, stuffed. 


Roccus Americanus, Gmelin.— White Sea Perch. 


One specimen, in alcohol. 


FaMity Screntp#;—(The Croakers or Maigres.) 


Haploidonotus grunniens, Rafinesque.—Sheepshead—Grunter. 


One specimen from the Detroit River, Ont.; stuffed. 


(73 “é 66 (73 6é 


Famity LABrip#.—(The Wrasse-fishes.) 


Ctenolabrus dispersus, Walbaum.—Cunner—Blue Perch. 


Six small specimens from the Gulf of St. Lawrence, in 
alcohol, in one bottle. 


FAMILY Cuirtp#.—(The Chiroids.) 


Hexagrammus decagrammus, Pallas.—Rock Trout—Green Cod— 
Ung. 


One specimen from Esquimalt Harbour, British Co- 
lumbia. 
Another specimen from the same locality. 


No. 104. 
No. 113. 
No. 161. 


No. 169. 


No. 108. 


No, 142) 


INO: 227. 


No. 148. 


No. 228. 
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Ophiodon elongatus, Girard.—Cultus Cod—Blue Cod—Ling. 


One specimen from deep water near Victoria, V. I. 
Another specimen fiom deep water near Vietoria, V. I. 
Another specimen from the same locality. 


Famity Scorp#nip“.—(The Rock-fishes.) 


Sebastes marinus, L. (Perea Norwegica, Mull.)—Rose-fish—Red-fish 
—Norway Haddock—Snapper. 


One specimen from the Atlantic coast of Canada; stuffed. 


Sebastodes ruber, Ayres.—Red Rock-fish. 


One specimen from the coast of British Columbia; 
stuffed. 


According to the late Mr. Alexander C. Anderson, 
formerly Inspector of Fisheries for British Columbia, 
‘this is considered to be one of the finest food-fishes of 
“that province. Its habitat is in very deep water, 
“along deep rocky shores. It attains a weight of 
“eleven or twelve pounds or more, and is little if at all 
‘inferior to the Cod for salting. It is caught with 
‘hook and line and is repocted to be specially numerous 
“in the Goletas Channel, at the North end of Van- 
‘“‘couver Island.” 


Sebastodes fe 


One specimen from the coast of British Columbia; 
stuffed. 


Sebastodes nigrocinctus, Ayres.—Black-banded Rock-fish. 


One specimen from the coast of British Columbia, in 
alcohol. 


Famity Corripa.—(The Sculpins.) 


Hemitripterus Americanus, (melin.—Sea Raven. 


One specimen from the Atlantic coast of Canada; 
stuffed. 
Two specimens in alcohol. 


18 


No. 148. 
No. 720s 


No. 230. 


Not 2313 


Wowl25: 


No. 233. 


Cottus octodecimspinosus, Mitchill.—Common Sculpin. 


Two specimens from the Gulf of St. Lawrence; stuffed. 
One specimen in alcohol. 


Cottus eneus, Mitchill.—Brazen Bullhead. 


One small specimen from the Atlantic coast of Canada, 
in alcohol. 


Blepsias cirrhosus, Pallas. 


One specimen from the coast of British Columbia, in 
alcohol. 


Famity Lipartpip#.—(The Sea Snails.) 


Liparis Montagui, Donovan. 


One specimen from the Atlantic coast of Canada, in 
alcohol. 


Famity CycLoprerip#.—(The Lump Suckers.) 


Cyclopterus lumpus, L.—Lump-sucker—Lump-fish. 


One specimen from the Gulf of St. Lawrence; stuffed. 


Famity BLenniipa#.—(The Blennies.) 


Cryptacanthodes maculatus, Storer.— Wry-mouth—Ghost-fish. 


One specimen from the Atlantic coast of Canada, in 
alcohol. 


Anarrhichas lupus, L.— Wolf-jish. 


One specimen fiom the Gulf of St. Lawrence; stuffed. 

One small specimen trom the mouth of the River St. 
Lawrence; stuffed. 

Two specimens in alcohol. 
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Famity Lycopipm.—(The Eel Pouts.) 


Zoarces anguillaris, Peck.—Thich-lipped Eel Pout. 


One specimen from the Atlantic coast of Canada or 
Gulf of St. Lawrence, in alcohol. 


Famity GAapipm.—(The Cod-fishes.) 


Lota maculosa? Le Sueur.—Burbot—Fresh-water Ling. 


Two specimens from Georgian Bay. Lake Huron; 
stuffed. 


Brosmius brosme, Muller.— Cusk. 


One specimen from the Atlantic coast of Canada; stuffed. 
One specimen in alcohol. 


Gadus eglifinus, L.— Haddock. 


One specimen from Halifax, N. S.; stuffed. 
(3 (a5 66 66 66 


T'wo specimens in alcohol. 


Gadus callarias, L. (G. morrhua, L.)—Cod-fish. 


One large specimen from Halifax, N.8.; stuffed. 

One large specimen from the Gulf of St. Lawrence, 
which weighed 63 lbs. when caught; stuffed. 

One large syecimen from the Gulf of St. Lawrence; 
stuffed. 


One specimen from Halitax, N. 8.; stuffed. 
ce ce 66 (79 ce 


Two young specimens from the Gulf of St. Lawrence; 


stuffed. 


One specimen in alcohol. 


Gadus tomcod, Walbaum.—Tom-cod—Lrost-fish. 


Six typical specimens from Halifax, N.S.; stuffed. 
Four specimens in alcohol. 
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ORDER HETEROSOMATA. 
(The Flat-fishes.) 


FAMILY PLEURONECTID#.—(The Flounders.) 


Bothus maculatus, Mitchill.—Sand-flounder. 


One specimen in alcchol. 


Hippoglossus vulgaris, Fleming.—Halibut. 


Small specimen caught near Victoria, V. I., whose 
weight when caught was 35 lks.; stuffed. 

One large specimen from the Gulf of St. Lawrence; 
stuffed. 

Another large specimen from the Gulf of St. Lawrence; 
stuffed. 

One small one in alcohol. 


Hippoglossoides platessoides, Fabricius.—Rough Dab. 
Two large specimens from the Guif of St. Lawrence; 


stuffed. 
One specimen in alcohol. 


Pleuronectes bilineatus, Ayres.—‘Black Sole.” 


One specimen from the coast of British Columbia; 
stuffed. 


Pleuronectes stellatus, Pallas.—California Flounder. 


One specimen from the coast of British Columbia; 
stuffed. 


Pleuronectes glaber, Storer.—Smooth Flounder. 


Two small females from the Gulf of St. Lawrence, 
stuffed. 


No. 167. 


No. 185. 


No. 166. 
INO. 1242. 
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Pleuronectes Americanus, Walbaum.— Winter Flounder—Sand Dab. 


Three specimens trom the Gulf of St. Lawrence; stuffed 
in the same case as the last. 


ORDER PEDICULATI. 
(The Pediculate Fishes.) 


Famity Lornima#.—(The Fishing Frogs.) 


Lophius piscatorius, L.—Angler or Fishing Frog. 


One specimen from the Gulf of St. Lawrence; stuffed. 


INVERTEBRATA.* 


CRUSTACEA. 
ECA POD A 
BRACHYURA. 


A. (From the Gulf of St. Lawrence and Atlantic Coast of 
of Canada. ) 


Cancer irroratus Say. 


Four dried specimens. 
i One dried specimen from Métis, P. Q. 


| Five specimens in alcohol. 


*Most of the invertebrata from the Gulf of St. Lawrence were con- 
tributed by Sir William Dawson, L.L.D., F.R.S., &e. 
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Hyas coarctata, Leach. 


Five dry specimeus from Métis, P. Q. Four in cne 
box and one in another. 


Hyas aranea, L. 
One dry specimen from Gaspé, P. Q. 
Chionocetes opilio, Kroyer. 


j Carapace of a large specimen from the Moisie River, 
fea) 


| One small but entire specimen from Gaspé, P. Q. 


ANOMURA. 


Eupagurus pubescens? Kroyer. (Sp.) 


From Métis, P. Q. 


MACRURA. 


Homarus Americanus, M. Edwards.— American Lobster. 


Two dry specimens. 

One dry specimen. 

One specimen in alcohol, and a number of abnormal 
claws, dry. 


Crangon vulgaris, Fabricius.—Common Shrimp. 


Specimen from Métis, P. Q., dry. 
Several specimens in alcohol. 


Crangon boreas, Fabricius.—Northern Shrimp. 


One dry specimen from Métis, P. Q. 
One from a different locality, in alcohol. 


Sabinea septemcarinata, Sabine. 


From the Bradelle Bank, east of Prince Edward Island. 
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No. 258. 
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. 253, 


254, 
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Nectocrangon lar, Owen. 

From Métis, P: Q. 
Hippolyte Fabricii, Kroyer. 

Three specimens from Métis, P. Q., dry. 
Hippolyte spina, White. 

Three specimens from the Bradelle Bank, aay 

Hippolyte aculeata, Fabricius. 

From Métis, P. Q. 
Pandalus Montagui, Leach. (P. annulicornis, Leach.) 


Three specimens from Métis, P. Q., and one from the 
Bay of Fundy, alldry. Also a number of specimens, 
exact locality not given, in alcohul. 


ISOPODA. 


Gea psora, L.—Parasite of Halibut. 


Two specimens in alcohol. 
PYCNOGONIDA. 


Pycnogonum littorale, Strém. 


One specimen from La Have Bank, U. 8. Fish Com- 
mission, in alcohol. 


CIRRIPEDIA. 
Balanus, Sp. Undt. 


Balanus, Sp. Undt. 
Coronula diadema, Blainville. 


A number of specimens, dry, attached to a piece of 
whale’s skin, 


Lepas fascicularis, Elis & Solander. 


No. 259. Five specimens in alcohol. 
&. (From the Pacific Coast.) 
BRACHYURA. 


Cancer magister, Dana.—King Crab. 


No. 260. One specimen from near Victoria, V. I., in alcohel. 
Echidnoceros cibarius, White.—Great Stone Crab. 
No. 261. One specimen from near Victoria, V. I., in alcohol. 
Small Crab, genus and species undetermined. 
No. 262. Several specimens from near Victoria, V. I., in aleohcl. 
CIRRIPEDIA. 
Balanus, Sp. Undt. 


No.. 263. Near Victoria, V. I. 


MOLLUSCA. 


A. (From the Gulf of St. Lawrence or Atlantic Coast.) 
CEPHALOPODA. 


DECAPODA. 


Ommatostrephes illecebrosa, Le Sueur.—Common “ Squid” of the 
Gulf of St. Lawrence. 


Two others (which are almost certainly O. iecebrosa,) 


‘ 


Several specimens (species doubtful) in one large bottle. 
No. 264. 


in separate bottles. 
No. 165. Three dry specimens. 
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Faminy NEPTUNIDA. 


Sipho Kroyeri, Moller. (Sp.) 

Three dry specimens from Métis, P. Q. 
Sipho pygmeus, Gould. 

Two dry specimens from the Bay of Fundy. 


Neptunea despecta, L. 
From Métis, P. Q. 


Neptunea decemcostata, Say. 


One specimen. 
FAMILY BUCCINIDA. 


Buccinum undatum, L. 


ees specimens from Métis, P. Q. 
4 'I'wo specimens (locality not stated), dry, and four in 
alcohol, in one bottle. 


Buccinum tenue, Gray. 


Three specimens from Métis, P. Q. 
Buccinum plectrum, Stimpson. 
Two specimens from Métis, P. Q. 
Famuiiy NAssIDa. 
Nassa obsoleta, Say. 
Two dry specimens from Pointe du Chéne, N. B. 


Nassa trivittata, Say. 


Six dry specimens from Pictou, N. 8. 
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No. 274. 


No, 275; 


No. 276. 


INO 277. 


No. 278: 


No. 279. 


FAMILY PURPURIDA. 


Purpura lapillus, L. 


Six dry specimens from Métis, P. Q. 
Also specimens in alcohol, with egg capsules. 


FAMILY MuRIcCIDA. 
Trophon scalariforme, Gould. 
Five specimens from Métis, P. Q. 
Urosalpinx cinerea, Say. 
Four specimens from Prince Edward Island. 
FAMILY TURRIDA. 
Bela harpularia? Couthuoy. 
Three specimens from Métis, P. Q. 
FAMILY CANCELLARIADA. 
Admete viridula, Fabricius. 
Five specimens from Murray Bay, P. Q. 
FAMILY APORRHAIDA. 


Aporrhais occidentalis, Beck. 


Ten specimens from Métis, P. Q. 


FAMILY TURRITELLID2. 


Turritella erosa, Couthuoy. 


Four specimens from Métis, P. Q., dry. 


No. 281. 
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No. 284. 


No. 285. 


No. 286. 
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Turritella reticulata, Mighels. 


Seven specimens from Gaspé, P. Q., dry. 
FAMILY LACUNID2. 


Lacuna vincta, Montagu. 


Six specimens from the Bay of Fundy, dry. 


FAMILY LITTORINID&. 


Littorina littorea, L. 


Five specimens from Prince Edward [sland. 
Four specimens from Cape Breton, N.38. 
Seven specimens from Nova Scotia; all dry. 


Littorina rudis, Maton. 


Nine specimens from the Bay of Fundy, dry. 


Littorina palliata, Say. 


Seven specimens from Pictou, N. 8.3 dry. 


FAMILY TRICHOTROPIDA. 


Trichotropis borealis, Broderip & Sowerby. 


Five specimens from Métis, P. Q.; dry. 
Famity NATICIDA. 


Natica clausa, Broderip & Sowerby. 


Six specimens from Métis, P. Q.; dry, 
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Lunatia heros, Say. (Sp.) 

No. 287, Hight specimens from Pictou, N. 8.; dry. 
Lunatia triseriata, Say. (Sp.) 

No. 288, Four specimens from the Bay of Fundy; dry. 
Lunatia Groenlandica, Moller. (Sp.) 


No. 289. Five specimens from Gaspé Bay, P. Q.; dry. 
FAMILY VELUTINIDA. 


Velutina (Morvillia) undata, Brown. (V. zonata, Gould,) 
No. 290. Two specimens from Murray Bay, P. Q., dry. 
Velutina levigata, L. 


No. 291. One dry specimen from Gaspé Bay, P. Q. 


FAMILY CALYPTRZIDA. 


Crepidula fornicata, Lamarck. 
No. 292. | Five specimens from Pictou, N. &., dry. 


A few specimens in alcohol. 


FAMILY TROCHIDZ. 


Margarita cinerea, Couthuoy. 
No. 298. Six specimens from Métis, P. Q.; dry. 
Macheroplax varicosa, Mighels. (Sp.) 


No. 294. Five specimens from Métis, P. Q.; dry. 
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Famity Trecturipa.—(Acmeide.) 


Acmea testudinalis, Muller. 


No. 295. Six specimens from Tadoussac, P. Q.; dry. 
FAMILY CHITONIDZ. 


Amicula vestita, Gray, var. Emersoni, Couthuoy. 


No. 296. One specimen from Riviere du Loup, dry. 


Tonicella marmorea, Fabricius. 


No. 297. Two specimens from Gaspé Bay, P. Q.; dry. 


CONCHIFERA. 


FAMILY PHOLADIDA. 


Zirphea crispata, L. 


No. 298. One specimen from Sable Island, near Halifax, N. 8.; 
dry. 


FAMILY SAXICAVIDA. 


Saxicava rugosa, Lamarck. 


Four specimens burrowing into nullipore, and one 
specimen in alcohol. 


Four specimens from Nova Scotia, dry. 
No. 299. | 


No. 300. 


No. 301. 


No. 301 (a) 


No. 302. 


No. 303. 


No. 304, 


No. 305. 
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FAMILY MyIpa. 


Mya arenaria, L. 


{ Several specimens from Gaspé and Métis, P. Q.; dry. 
{ Two bottles full of specimens in alcohol. 


Mya truncata, L. 


Seven specimens from Métis, P. Q. 
Cyrtodaria siliqua, Spengler. 


One perfect specimen, and three single valves, dry. 


FAMILY ANATINIDA. 


Cochlodesma Leanum, Conrad. 


Two specimens from Pictou, N. 8.; dry. 


Lyonsia arenosa, Moller. 


One specimen from Gaspé Bay, P. Q.; dry. 
Pandora (Kennerlia) glacialis, Leach. 
One specimen from Gaspé Bay, P. Q.; dry. 


FAMILY SOLENIDA. 


Ensatella Americana, Gould. (Sp.) 
Seven specimens from Métis, P. Q.; dry. 
One specimen in alcohol, locality not stated. 
Siliqua costata, Say. 


Four specimens from the Bay of Fundy; dry. 


No. 307. 


No. 308. 


No. 309. 


No. 3l0, 
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FAMILY TELLINIDA, 


Macoma calcarea, Chemnitz. 
One specimen from Gaspé Bay, P. Q.; dry. 
Macoma fragilis, Fabricius. (Tellina Groenlandica, Beck.) 
Four specimens from Tadoussac, P. Q.; dry. 
Macoma inflata, Stimpson. 


Three specimens from Murray Bay, P. Q.; dry. 


FAMILY PAPHIIDA. 


Ceronia deauratum, Turton. 


Four specimens from Métis, P. Q.; dry. 
Famity MACTRIDA. 


Mactra (Spisula) solidissima, Dillwyn. 
Thirteen specimens from the Bay of Fundy; dry. 
Mactra (Spisula) ovalis, Gould. 


One perfect specimen, and one single valve from Gaspé 


Bay, P. Q. 


FAMILY VENERIDA. 


Mercenaria violacea, Schumacher. (Venus mercenaria, Say.) 


One perfect specimen and six single valves, dry, from 
Pictou, N. S., and Prince Edward Island. 
‘\ Also a bottle of specimens, locality not stated, in 
| alcohol. 


Callista convexa, Say. (Sp.) 


One specimen from Prince Edward Island, dry. 
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Liocyma fluctuosa, (ould. 


Three specimens from theBradelle Bank, off P.E.I.; dry. 


Petricola pholadiformis, Say. 


One specimen from Prince Edward Island; dry. 
FAMILY ASTARTIDZ. 


Astarte lactea, Broderip & Sowerby. 


Two left valves, from Métis, P. Q. 


Astarte elliptica, Brown. 


Four specimens from Métis, P. Q; dry. 


Astarte Banksii, Leach. 


Six specimens from Métis, P. Q.; dry. 
FAMILY CYPRINIDA. 


Cyprina Islandica, L. 


Three specimens trom the Bay of Fundy; dry. 
FAMILY CARDIAD&. 


Serripes Grenlandicus, (melin. 


Five specimens from Métis, P. Q.; dry. 


Cardium pinnulatum, Conrad. 


Two specimens from Gaspé Bay, P. Q.; dry. 


Cardium Islandicum, L. 


Four specimens from Gaspé Bay, dry. 
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FAMILY UNIONID&. 


Margaritana margaritifera, L. (Fresh-water Pearl-mussel.) 


Several specimens in alcohol, locality not stated, in one 
bottle. : 


FAMILY ARCIDA. 


Arca pectunculoides, Scacchi. 


Two specimens from between Anticosti and Cape Rosier 
Lighthouse, in 200 fathoms mud; dry. 


FAMILY LEDID&. 

Yoldia myalis, Couthuoy. 

Specimens from Nova Scotia; dry. 
Yoldia thracizeformis, Stvrer. 

Two specimens in alcohol. 
Yoldia sapotilla, Gould. 

Two specimens from Pictou, N. 8.; dry. 
Yoliia limatula, Say. 

Two specimens. 
Leda pernula, Malice 

Three specimens from Metis, P. Q.; dry. 
Leda minuta, Muller. 


One specimen from Gaspé Bay, P. Q. 


FAMILY NUCULIDA. 


Nucula tenuis, Montagu. 


Two specimens from Labrador; dry. 
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FamILy MYTILIDZ. 


Crenella glandula, Totten. 

Four specimens from Gaspé Bay, P. Q.; dry. 
Crenella pectinula, Gould. 

Seven specimens from Murray Bar, P. Q.; dry. 
Modiolaria corrugata, Stimpson. 

Four specimens from Murray Bayer Oe nd ny. 
Modiolaria laovigata, Gray. 

Two specimens from Gaspé Bay, P. Q.; dry. 
Modiolaria nigra, Gray, | 

Three specimens Sam Gaspé Bay, P. Q.; dry. 
Modiola plicatula, Lamarck. 


f Three specimens from Pictou, N. S., dry, and one 
| bottle full of specimens inalcohol. 


Modiola modiolus, L. 


{ Two specimens from Nova Scotia, dry, and a bot le full 
{of specimens in a.cohol. 


Mytilus edulis, L. 


{ Five specimens from Métis, P. Q., dry, and two bottles 
| full of specimens in alcohol. 


FAMILY PECTINIDA. 


Pecten tenuicostatus, Mighels. (P. Magellanicus, Lamarck.) 


( Four dry specimens and nine in alcohol. The exact 
locality or localities of these are not stated, but the 
( species ranges from Gaspé Bay southward to Cape Cod. 


No. 339. 


No, 340; 


Pecten Islandicus, L. 


Five specimens from the northern part of the Gulf of 
St. Lawrence; dry. 


Pecten Grenlandicus, Sowerby. 


Three dry specimens, from between Cape Rosier, Gaspé 
and the 8. W, point of Anticosti, in 200 fathoms mud. 


Faminy ANOMIADA. 


Anomia ephippium, L. 


Two specimens from Prince Edward Island; dry. 
FAMILY OSTREID#. 


Ostrea Virginiana, Lister, and var. borealis, Lamarck. 


American Oyster. 


| One cluster of the short form (variety borealis) and a 
) number of the long and typical form; the latter from 


Prince Edward Island. 


B. (Brom the Pacific Coast of Canada.) 


CEPHALOPODA. 


Ommatostrephes, Sp. Undt. 


Specimens in alcohol. 
GASTEROPODA. 


FAMILY PURPURIDZ. 


Cerostoma foliatum, Gmelin. 


Two specimens from the Queen Charlotte Islands; dry, 


213 


36 


No. 348. 


No. 344. 


No. 345 (a) 


No, 846, 


No, 347, 


FAMILY TRITONIDZ, 


Priene Oregonensis, Redfield. 


One specimen from near Victoria, V. L.; dry. 
FAMILY NATICID2. 


Lunatia Lewisii, Gould. 


One specimen from near Victoria, V. I.; dry. 
FAMLIY TROCHID. 


Pachypoma gibberosum, Chemnitz. 


Two specimens from near Victoria, V. I.; dry. 
FaMLY Hanrorip2. 


Haliotis Kamtschatkana, Jonas. 


Three specimens from the Queen Charlotte Islands; dry. 
FAMILY CHITONID, 


Katherina tunicata, Gray. 
One specimen from near Victoria, V. T.; dry, 
Cryptochiton Stelleri, Middendorf. 


One specimen from near Victoria, V, I., in alcohol, 
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No 


No, 
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CONCHIFERA. | 


FAMILY PHOLADIDZ, 


Zirphea crispata, L. 


Two specimens from near Victoria, V. I., in alcohol. 


FAMILY ANATINIDA. 


Lyonsia saxicola, Baird. 


One specimen from near Victoria, V. I.; dry. 
Famity MAcTRIDaz. 
Schizotherus Nuttalli, Conrad. (Tresus maximus, Midd.) 
Semi-fossil from Esquimalt Harbour, V. I.; two per- 
fect specimens and two odd valves. 


FAMILY VENERIDA. 


Saxidomus squalidus, Deshayes. 


Specimens from near Victoria, V. J., in alcohol. 


FAMILY CARDIADA. 


Cardium Nuittalli, Conrad. 


( Two specimens, dry, and a bottle full of specimens in 
\ alcohol. 


FamMiuy MYTILID2, 


Mytilus Californianus, Conrad, 


Four specimens from near Victoria, V, I.; dry. 


No. 353 (a) 


No. 353 (3) 


Ne. 355. 


or 


No. 354. 


No. 356. 


Nos57s 


No: 358. 


Mytilus edulis, L, 
Near Victoria, V. I. 


Modiola modiolus, L. 


Four specimens from near Victoria, V. I.; dry, 
FAMILY PECTINIDA. 


Pecten caurinus, Gould. 


One specimen from the Strait of Georgia; dry. 
FAMILY SPONDYLIDZ. 


Hinnites giganteus, Gray. 


Three specimens from near Victoria, V. 1; dry. 
FAMILY OSTREIDA. 
Ostrea lurida, Carpenter. 


One large jar of specimens from near Victoria, V. I 
in alcohol. 
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BRACHIOPODA. 


FAMILY TEREBRATULIDA. 


Terebratulina septentrionalis, Couthuoy. 


Oue dry specimen from the Bay of Fundy. 
Three specimens in alcohol. 


Terebratella Spitzbergensis, Davidson. 


Two specimens from Murray Bay, P. Q.; dry.. 


No. 359. 


No. 


No: 


No. 


360. 


361. 


. 362. 


. 363, 


. 364, 


365. 


. 366, 


Fawiry RIYNCHONELLIDA. 


Rhynchonella psittacea, Gmelin. 


Five specimens from Murray Bay, P. Q.; dry. 


TUNICATA. 


FAMILY ASCIDIADA. 


Holocynxthia pyriformis, Rathke. 
One specimen from Métis, P. Q. 
Pelonaia arenifera, Stimpson. 


Two specimens from the Straits of Northumberland, 
off Richibucto; dry. | 


Boltenia Bolteni, L. 


One specimen from Métis, P. Q., dry. Also one speci- 
men in alcohol, locality not stated. 


POLYZOA. 


Escharopsis lobata, Lamoroux. (Escharoides Sarsii, Smitt.) 


One specimen from the Orphan Bank, Gulf of St. Law- 
rence. 


Porella (Eschara) elegantula, d’Orbigny. 


One specimen from the Orphan Bank, Gulf of St. Law- 
rence. 


Leieschara subgracile, d’Orbigny. 
One specimen from the Gulf of St. Lawrence. 
Celleporaria surcularis, Packard. 


One specimen from the Orphan Bank, Gulf of St. Law- 
rence. 
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ECHINODERMATA. 
ORDER HOoLOTHUROIDEA. 


Psolus phantapus, Oken. 


\ 


No. 367. One dry specimen from Métis, P. Q. Also one in alco- 
hol, locality not stated. 


Pentacta frondosa, Jeger. 
No. 368. One specimen from the Gulf of St. Lawrence, in 
alcohol. 


ORDER ECHINOIDEA. 


Strongylocentrotus Drobachiensis, Muller. (Sp) 


( Three specimens from Métis, P. Q., dry; also two dry 
specimens and two bottles of specimens in alcohol, 


SACRED ‘) locality not stated, but from the Gulf of St. Lawrence 
or Atlantic coast of Canada. 
Loxechinus purpuratus, Stimpson. 
No. 370, Four specimens from near Victoria, V. L.; dry. 
Echinarachnius parma, L. 
No. 371. Six dry specimeas from Gaspé, P. Q. 
No. 176. Two dry specimens. 
OrDER ASTEROIDEA. 
Asterias polaris, Muller & Troschel. 
Mics, BTS: One dry specimen from Métis, P. Q. 


No. 176. Another dry specimen, 


No. 


No. 
No. 


No. 


No. 


No. 


No. 381. 
Noth 77s 


. 373. 


374, 


375. 


376. 


377. 


378. 


Sys 


. 380. 
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Asterias vulgaris, Stimpson. 


Two specimens from Gaspé, P. Q.; dry. 
Represented also in case No. 176. 


Asterias littoralis, Stimpson. 


Two specimens from the Bay of Fundy; dry. 
Represented also in case No. 176. 


Cribrella sanguinolenta, Muller. (p.) 
Three dry specimens from Métis, P. Q. 
Crossaster papposus, L. (Sp.) 


One specimen from the Gulf of St. Lawrence, dry, and 
another in case No. 176. 


Solaster endeca, L. 


One specimen from Murray Bay, P. Q.; dry. 
ORDER OPHIUROIDEA. 


Ophioglypha nodosa, Lutken. 

Three specimens from Kamouraska, P. Q.; dry. 
Ophioglypha Sarsii, Lutken. 

Two specimens from Kamouraska, P. Q ; dry. 
Ophiopholis aculeata, Muller. 


Four specimens from Gaspé, P. Q.; also several speci- 
mens from the Gulf of St. Lawrence, in alcohol. 


ORDER ASTROPHYTIDA. 


Astrophyton Agassizii, Stimpson. 


One dry specimen from the Gulf of St. Lawrence. 
Another large specimen from the same locality. 
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ANTHOZOA. 


ORDER ALCYONARIA. 


Alcyonium rubiforme, Ehrenberg. 
No. 382. Two dry specimens from the Gulf of St. Lawrence. 
Pennatula aculeata, Daniellisen. 


No. 383. Two specimens from between Cape Rosier and the S. W. 
point of Anticosti, in 200 fathoms mud; dry. 


Verrillia Blakei, Stearns. 


No. 384. Three specimens in alcohol, from Burrard’s Inlet, B. C. 


PORIFER A.—(Sponces.) 


OrpDER SILICEA. 


Isodictya infundibuliformis? (or Phakellia sp.) 
No. 385. Two specimens from Métis, P. Q.; dry. 
Isodictya (or Phakellia), Species undetermined. 

No. 386. Four specimens from Métis, P. Q. 
Halichondria panicea, L. 


No. 387. Two specimens from Métis, P. Q. 


ORDER KERaTOSA. 


Chalina oculata, Pallas. 


No. 888. Three specimens from the Gulf of St. Lawrence. 


Also a number of sponges, undetermined, from 
Clayoquot Sound, Fort Rupert and Nootka Sound, 
V. I., and from Masset in the Queen Charlotte Islands. 
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An Act respecting a certain Treaty between Her Britan- 
nic Majesty and the President of the United States. 


yi Ge tne the treaty set forth in Schedule A to this Act, 

¥ has been agreed upon between plenipotentiaries ap- 
pointed by Her Majesty and by the President of the United 
States, and it is expedient that provision should be made by 

5 legislative enactment for giving effect to the same: There- 
fore Her Majesty, by and with the advice and consent of 
Ba Senate and House of Commons of Canada, enacts as 
ollows :— 


I. This Act may may be cited as “ The Treaty of Washing- 


10 ton Act, 1888.” 


“+ In this Act the expression “ the treaty ” means the 
Convention set forth in Schedule A hereto. 


3- The treaty is hereby assented to. 


4. United States fishing vessels entering the bays or 
15 harbors on the Atlantic coasts of Canada as to which the 
privilege of entering for the purpose of shelter and of 
repairing damages therein, of purchasing wood, and of 
obtaining water was reserved to American fishermen under 
the convention between His late Majesty King George 
9) the Third and the United States of America, dated the 
twentieth day of October, one thousand eight hundred and 
eighteen, shall conform to harbor regulations common to 
them and to fishing vessels of Canada, but shall not be 
required to report, enter or clear at the Customs when 
25 putting into such bays or harbors for shelter or for repair- 
ing damages, nor when putting into the same, outside 
the limits of established ports of entry, for tii purpose of 
purchasing wood or obtaining water ; except that any Uni- 
ted States fishing vessel entering the said bays or harbors 
30 for any of the purposes aforesaid and remaining more than 
twenty-four hours, exclusive of Sundays and legal holidays, 
within any such port, or communicating with the shore 
therein, shall report, enter and clear as if this Act had not 
been passed ; but no provision in this section contained 
35 shall extend to excuse any person on board of any such ves- 
sel from giving to boarding officers any information required 
by law to be given. 


5. Notwithstanding anything contained in “ The Pilotage 

Act” or in any regulations made by any pilotage authority 

40 thereunder, no United States fishing vessel shall be liable 
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on entering the bays or harbors referred to in article one of 
the treaty to any compulsory pilotage dues ; nor when therein 
for the purpose of shelter, of repairing damages, of purchas- 
ing wood or obtaining water, shall they be liable for harbor 
dues, tonnage dues, buoy dues, light dues or other similar 5 
dues: Provided always, that the enumeration in this section 
above set forth shall not permit other charges inconsistent 
with the enjoyment of the liberties reserved or secured by 
the said Convention of the twentieth day of October, one 
thousand eight hundred and eighteen, between His late 10 
Majesty King George the Third and the United States of 


America. 


G. Any United States fishing vessel entering the ports, 
bays and harbors of the eastern and north-eastern coasts of 
Canada under stress of weather or in consequence of any 15 
casualty, may unload, reload, tranship or sell, (subject to 
Customs laws and regulations) all fish on board, when such 
unloading, transhipment or sale is necessary as incidental 
to repairs, and may replenish outfits, provisions and supplies 
damaged or lost by disaster; and in case of death or sick- 20 
ness any such vessel shall be allowed all needful facilities, — 
including the shipping of crews. 


*. The Minister of Marine and Fisheries and any officers 
of the Government of Canada whom he may authorize for 
that purpose, shall grant promptly, and upon application, 25 
and without charge, licenses to United States fishing 
vessels to purchase in established ports of entry of the 
aforesaid coasts of Canada, for the homeward voyage, such 
provisions and supplies as are ordinarily sold to trading 
vessels, and any such vessel, having obtained a license in 80 
the manner aforesaid, shall also be accorded upon all 
occasions such facilities for the purchase of casual or need- 
ful provisions and supplies as are ordinarily granted to 
trading vessels: Provided always, that no such provisions 
or supplies shall be obtained by barter, or purchased for re- 35 
sale or traffic. Such licenses may be in any form to be ap- 
proved by the Governor in Council. 


S. No United States fishing vessel shall be entitled to 
receive any such license as in the next preceding section 
mentioned, unless such vessel has conformed to the provi- 40 
sions of article thirteen of the treaty. 


9. Notwithstanding anything contained in the “ Act 
respecting fishing by foreign vessels ” the penalty for pre- 
paring, in the waters, bays, creeks and harbors (as to 
which the United States by the aforesaid Convention of 4 
one thousand eight hundred and_ eighteen renounced any | 
liberty previously enjoyed or claimed by the inhabitants 
thereof to take, dry, or cure fish) to unlawfully fish in such 
waters shall be in the discretion of the court mentioned in 
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the said Act, but shall not exceed that prescribed by the 
said Act for unlawfully fishing therein; and for any viola- 
tion of the laws of Great Britain or of Canada relating to 
the right of fishery in such waters, bays, creeks or harbors, 
5 other than the offence of preparing to fish as aforesaid, and 
other than the offence of unlawfully fishing therein, to 
which latter offence the existing penalties shall continue to 
apply, penalties may be imposed by the court not exceeding 
in all three dollars for every ton of the boat or vessel con- 
20 cerned, and the boat or vessel shall be holden therefor and 
shall be made answerable for such penalty according to the 
procedure and practice of the court. 


1@. All proceedings for the recovery of any penalty or 

the enforcement of any forfeiture under this Act or under 
15 the “ Act respecting fishing by foreign vessels” shall be con- 
ducted in a summary manner and shall be as inexpensive 

as practicable; and every suit, action or proceeding for the 
recovery of any ‘such penalty or the enforcement of any 
such forfeiture shall, except as respects the appeal herein- 
20 after provided for, be tried or heard by the proper Court of 
Vice-Admiralty at the place where the boat or vessel con- 
cerned is detained, unless the judge of such court, on appli- 
cation on the part of the defence, shall order the case to be 
tried at some other place adjudged by him to be more con- 


25 venient: 


2. No security for costs shall be required on the part of 
the defence except when bail is offered. In all cases such 
bail as the court deems reasonable shall be accepted, accord- 
ing to the practice of the court : 


80 38. An appeal shall lie, at the instance of the person 
accused only, from the Court of Vice-Admiralty to the 
Supreme Court of Canada; and on every such appeal the 
evidence adduced at the trial of the case before the Court of 
Vice-Admiralty may be used. 


385 U- Alljudgments involving forfeiture shall be reviewed 
by the Governor in Council before the same are carried 
into effect. 


12. Whenever the United States by law remove the 
duties payable on the entry into the United States of 
40 fish oil, whale oil, seal oil and fish of all kinds (except 
fish preserved in oil), being the produce of fisheries 
carried on by the fishermen of Canada, as well as from 
the usual and necessary casks, barrels, kegs, cans and 
other usual and necessary coverings containing the pro- 
45 ducts above mentioned, the like products, being the pro- 
duce of fisheries carried on by the fishermen of the United 
States, as well as the usual and necessary coverings of the 
same as above described, shall be admitted free of duty into 


Canada : 
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2. Upon such remoyal of duties, and so long as the afore- 
said articles are allowed to be carried into the United States 
by all subjects of Her Majesty, without duty being re-imposed 
thereon, and so long as like privileges are continued or 
given to fishing vessels of Canada on the Atlantic coasts of 6 
the United States, the privilege of entering the ports, bays 
and harbors of the coasts ot Canada aforesaid, shall be 
accorded to United States fishing vessels by annual licenses, 
free of charge, for the following purposes :— 


(a.) The purchase of provisions, bait, ice, seines, lines and 10 
all other supplies and outfits ; 


(b.) Transhipment of catch for transport by any means of 
conveyance ; . 


(c.) Shipping of crews: 


8. In such case no supplies shall be obtained by barter, 15 
but bait may beso obtained. 


18. The foregoing provisions of this Act shall come into 
force and take effect from and after a day to be named by 
proclamation of the Governor General. 


14. For the purpose of carrying into effect the protocol 90 
set forth in Schedule B to this Actit is hereby enacted that 
pending the exchange of ratifications mentioned in article 
sixteen of the treaty, and for a period not exceeding two years 
from the fifteenth day of February, one thousand eight 
hundred and eighty-eight, the privilege of entering the 25 
bays and harbors of the Atlantic coasts of Canada shall be 
granted to United States fishing vessels by annual licenses 
at a fee of one dollar and fifty cents per ton, for the following 
purposes :— ! 


(a.) The purchase of bait, ice, seines, lines and all other 30 
supplies and outfits; 


(b.) Transhipment of catch and shipping of crews: 


2. If during the continuance of such arrangement the 
United States remove the duties on fish, fish oil, whale oil 
and seal oil, as well as on the necessary casks, barrels, kegs, 35 
cans and other usual and necessary coverings containing 
them, as in section twelve of this Act set forth, such licenses 
shall be issued free of charge by such officers and in such 
form as the Governor in Council may determine: 


3. No United States fishing vessel entering the bays and 40 
harbors of the Atlantic coast of Canada for any of the four 
purposes mentioned, in article one of the Convention of the 
twentieth day of October, one thousand eight hundred and 
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eighteen, and not remaining therein more than twenty-four 
hours, shall be required to enter or clear at the Customs, 


Bio VA that such vessel does not communicate with the 
shore: 


5 4. No United States fishing vessel shall be subject to for- 

feiture under the ‘‘ Act respecting fishing by foreign vessels” 
except for the offences of fishing or preparing to fish in 
oe the waters referred to in section nine of this Act: 


5. This section shall cease to have any force or effect if 

10 the treaty is rejected by the Senate of the United States, 

and if by proclamation the Governor General declares this 

section to be no longer in operation. The day from and 

after which, in such case, this section shall cease to have 

force and effect shall be a day to be named in such procla- 
15 mation. 


SCHEDULE A. 


Whereas differences have arisen concerning the inter- 
pretation of Article I of the Convention of October 20, 1818 ; 
Her Majesty the Queen of the United Kingdom of Great 
Britain and Ireland, and the United States of America, being 
mutually desirous of removing all causes of misunderstand- 
ing in relation thereto, and of promoting friendly inter- 
course and good neighborhood between the United States 
and the Possessions of Her Majesty in North America, have 
resolved to conclude a treaty to that end, and have named 
as their Plenipotentiaries, that is to say: 


Her Majesty the Queen of the United Kingdom of Great 
Britain and Ireland, The Right Hon. Joseph Chamberlain, 
M. P.; The Honorable Sir Lionel Sackville Sackville West, 
K. C. M. G., Her Britannic Majesty’s Envoy Extraordinary 
and Minister Plenipotentiary to the United States of Amer- 
ica; and Sir Charles Tupper, G. C. M. G., ©. B., Minister of 
Finance of the Dominion of Canada: 


And the President of the United States, Thomas F. 
Bayard, Secretary of State; William L. Putnam, of Maine; 
and James B. Angell, of Michigan ; 


Who, having communicated to each other their re- 
spective full powers, found in good and due form, have 
agreed upon the following Articles: 


ARTICLE I. 


The High Contracting Parties agree to appoint a Mixed 
Commission to delimit, in the manner provided in this 
treaty, the British waters, bays, creeks and harbors of the 
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coasts of Canada and of Newfoundland, as to which the 
United States, by Article I of the Convention of October 20, 
1818, between Great Britain and the United States, renounced 
for ever any liberty to take, dry, or cure fish. 


ARTICLE II. 


The Commission shall consist of two Commissioners to be 
named by Her Britannic Majesty, and of two Commissioners 
to be named by the President of the United States, without 
delay, after the exchange of ratifications of this treaty. 


The Commission shall meet and complete the delimitation 
as soon as possible thereafter. , 


In case of the death, absence, or incapacity of any Com- 
missioner, or in the event of any Commissioner omitting or 
ceasing to act as such, the President of the United States or 
Her Britannic Majesty, respectively, shall forthwith name 
another person to act as Commissioner instead of the Com- 
missioner originally named. 


ARTICLE III. 


The delimitation referred to in Article I of this treaty 
shall be marked upon British Admiralty charts by a series 
of lines regularly numbered and duly described. The 
charts so marked shall, on the, termination of the work of 
the Commission, be signed by the Commissioners in quad- 
ruplicate, three copies whereof shall be delivered to Her 
Majesty’s Government, and one copy to the Secretary of 
State of the United States. The delimitation shall be made 
in the following manner, and shall be accepted by both 
the High Contracting Parties as applicable for all purposes 
under Article I of the Convention of October 20, 1818, 
between Great Britain and the United States. 


The three marine miles mentioned in Article I of the 
Convention of October 20, 1818, shall be measured seaward 
from low watermark; but at every bay, creek, or harbor, not 
otherwise specially provided for in this treaty, such three 
marine miles shall be measured seaward from a straight line 
drawn across the bay, creek, or harbor in the part nearest 
the entrance at the first point where the width does not 
exceed ten marine miles. 


ARTICLE IV. 


At or near the following bays the limits of exclusion 
under Article I of the Convention of October 20, 1818, at 
points more than three marine miles from the low water 
mark, shall be established by the following lines, namely : 


At the Baie des Chaleurs the line from the Light at Birch 
Point on Miscou Island to Macquereau Point Light ; at the 
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Bay of Miramichi, the line from the Light at Point Escum- 
inac to the Light on the Eastern Point of Tabisintac Gully ; 
at Homont Bay, in Prince Edward Island, the line from the 
Light at Cape Egmont to the Light at West Point; and off 
St. Ann’s Bay, in the Province of Nova Scotia, the line from 
Cape Smoke to the Light at Point Aconi. 


At Fortune Bay, in Newfoundland, the line from Con- 
naigre Head to the Light on the South-easterly end of 
Brunet Island, thence to Fortune Head; at Sir Charles 
Hamilton Sound, the line from the South-east point of Cape 
Fogo to White Island, thence to North end of Peckford 
Island, and from the South end of Peckford Island to the 
Kast Headland of Ragged Harbor. 


At or near the following bays the limits of exclusion 
shall be three marine miles seaward from the following 
lines, namely: 


At or near Barrington Bay, in Nova Scotia, the line from 
the Light on Stoddard Island to the Light on the South 
Point of Cape Sable, thence to the Light at Baccaro Point ; 
at Chedabucto and St. Peter’s Bays, the line from Cranberry 
Island Light to Green Island Light, thence to Point Rouge ; 
at Mira Bay, the line from the Light on the Hast Point of 
Scatari Island to the North-easterly Point of Cape Morien ; 
and at Placentia Bay, in Newfoundland, the line from 
Latine Point, on the Eastern mainland shore, to the most 
Southerly Peint of Red Island, thence by the most South- 
erly Point of Merasheen Island to the mainland. 


Long Island and Bryer Island, at St. Mary’s Bay, in Nova 
Scotia, shall, for the purpose of delimitation, be taken as the 
coasts of such bay. 


ARTICLE VY. 


Nothing in this treaty shall be construed to include 
within the common waters any such interior portions of any 
bays, creeks or harbors as cannot be reached from the sea 
without passing within the three marine miles mentioned 
in Article I of the Convention of October 20, 1818. 


ArticLE VI. 


The Commissioners shall from time to time report to each 
ofthe High Contracting Parties such lines as they may have 
agreed upon, numbered, described, and marked as herein 
provided, with quadruplicate charts thereof ; which lines so 
reported shall forthwith from time to time be simultaneously 
proclaimed by the High Contracting Parties, and be binding 
after two months from such Pe ape 
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ARTICLE VII. 


Any disagreement of the Commissioners shall forthwith 
be referred to an Umpire selected by Her Britannic Majesty’s 
Minister at Washington and the Secretary of State of the 
United States ; and his decision shall be final. 


ARTICLE VIII. 


Each of the High Contracting Parties shall pay its own 
Commissioners and officers. All other expenses jointly 
Incurred, in connection with the performance of the work, 
including compensation to the Umpire, shall be paid by the 
High Contracting Parties in equal moieties. 


Articur IX. 


Nothing in this treaty shall interrupt or affect the free 
navigation of the Strait of Canso by fishing vessels of the 
United States. 


ARTICLE X. 


_ United States fishing vessels entering the bays or harbors 
referred to in Article 1 of this treaty shall conform to har- 
bor regulations common to them and to fishing vessels of 
Canada or Newfoundland. 


They need not report, enter, or clear, when putting into 
such bays or harbors for shelter or repairing damages, nor 
when putting into the same, outside the limits of estab- 
lished ports of entry, for the purpose of purchasing wood or 
of obtaining water; except that any such vesssel remaining 
more than twenty-four hours, exclusive of Sundays and legal 
holidays, within any such port, or communicating with the 
shore therein, may be required to report, enter, or clear: 
and no vessel shall be excused hereby from giving due in- 
formation to boarding officers. 


They shall not be liable in such bays or harbors for com- 
pulsory pilotage; nor, when therein for the purpose of 
shelter, of repairing damages, of purchasing wood, or of 
obtaining water, shall they be liable for harbor dues, tonnage 
dues, buoy dues, light dues, or other similar dues ; but this 
enumeration shall not permit other charges inconsistent with 
the enjoyment of the liberties reserved or secured by the 
Convention of October 20, 1818. | 


ARTICLE XI. 


United States fishing vessels entering the ports, bays and 
harbors of the Eastern and North-eastern coasts of Canada 
or of the coasts of Newfoundland under stress of weather or 
other casualty, may unload, reload, tranship or sell, subject 
to Customs laws and regulations,all fish on board,when such 
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unloading, transhipment, or sale is made necessary as inci- 
dental to repairs, and may replenish outfits, provisions and 
supplies damaged or lost by disaster; and in case of death 
or sickness shall be allowed all needful facilities, including 
the shipping of crews. 


Licenses to purchase in established ports of entry of 
the aforesaid coasts of Canada or of Newfoundland, for the 
homeward voyage, such provisions and supplies as are ordi- 
narily sold to trading vessels, shall be granted to United 
States fishing vessels in such ports promptly upon applica- 
tion and without charge, and such vessels, having obtained 
licenses in the manner aforesaid, shall also be accorded 
upon all occasions such facilities for the purchase of casual 
or needful provisions and supplies as are ordinarily granted 
to trading vessels; but such provisions or supplies shall 
not be obtained by barter, nor purchased for re-sale or traffic 


ARTICLE XII. 


Fishing vessels of Canada and Newfoundland shall have 
on the Atlantic coasts of the United States all the privileges 
reserved and secured by this Treaty to United States fishing 
vessels in the aforesaid waters of Canada and Newfound- 
land. 


ARTICLE XIII. 


The Secretary of the Treasury of the United States shall 
make regulations providing for the conspicuous exhibition 
by every United States fishing vessel, of its official number 
on each bow ; and any such vessel, required by law to have 
an official number, and failing to comply with such regu- 
lations, shall not be entitled to the licenses provided for in 
this treaty. 


Such regulations shall be communicated to Her Majesty’s 
Government previously to their taking effect. 


ARTICLE XIV. 


‘The penalties for unlawfully fishing in the waters, bays, 
creeks, and harbors, referred to in Article I of this treaty, 
may extend to forfeiture of the boat or vessel and appurte- 
nances, and also of the supplies and cargo aboard when the 
offence was committed; and for preparing in such waters 
to unlawfully fish therein, penalties shall be fixed by the 
court, not to exceed those for unlawfully fishing ; and for 
any other violation of the laws of Great Britain, Canada, or 
Newfoundland relating to the right of fishery in such waters, 
bays, creeks, or harbors, penalties shall be fixed by the court, 
not exceeding in all three dollars for every ton of the boat 
or vessel concerned. The boat or vessel may be holden for 
such penalties and peer i 
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_ The proceedings shall be summary and as inexpensive 
as practicable. The trial (except on appeal) ‘shall be at the 
place of detention, unless the judge shall, on request of the 
defence, order it to be held at some other place adjudged by 
him more convenient. Security for costs ‘shall not be 
required of the defence, except when bail is offered. Reason- 
able bail shall be accepted. There shall be proper appeals 
available to the defence only ; and the evidence at the trial 
may be used on appeal. nes rl ia 


. Judgmentsiof forfeiture shall be reviewed by the Governor 
General of Canada in Council, or the Governor in Council 


of Newfoundland, before the same are executed. — 
finan char Arricue XV. 


_ Whenever the United States shall remove the duty from 
fish-oil, whale-oil, seal-oil, and fish of all kinds (except fish 
preserved in oil), being the produce of fisheries carried on by 
the fishermen of Canada and of Newfoundland, including 
Labrador, as well as from the usual and necessary casks, 
barrels, kegs, cans, and other usual and necessary covering’s 
containing the products above mentioned, the like products, 
being the produce of fisheries carried on by the fishermen of 
the United States, as well as the usual and necessary cover- 
ings of the same, as above described, shall be admitted free 
of duty into the Dominion of Canada and Newfoundland. 


- And upon such removal of duties, and while the afore- 
said articles are allowed to be brought into the United States 
by British subjects, without duty being reimposed thereon, 
the privilege of entering the ports, bays and harbors of the 
aforesaid coasts of Canada and of Newfoundland shall be 
accorded to United States fishing vessels by annual licenses, 
free of charge, for the following purposes, namely : 
1. The purchase of provisions, bait, ice, seines, lines, and 
all other supplies and outfits : | 


2. Transhipment of catch, for transport by any means of 
conveyance ; 


+ 8. Shipping of crews. 


_ Supplies shall not be obtained by barter, but bait may 
be so obtained. | 


_ The like privileges shall be continued or given to fishing 
vessels of Canada and of Newfoundland on the Atlantic 
coasts of the United States. 


ARTICLE XVI. 


This treaty shall be ratified by Her Britannic Majesty, 
having received the assent of the Parliament of Canada and 
of the Legislature of Newfoundland; and by the President 
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of the United States, by and with the advice and consent ot 
the Senate; and the ratifications shall be exchanged at 
Washington as soon as possible. | ) | 


dn faith whereof, We, the respective Plenipotentiaries, 
have signed this treaty; and have hereunto affixed our seals... 


_ Done in duplicate at Washington, this fifteenth day of 
February, in the year of Our Lord one thousand eight hun- 
dred and eighty-eight. gee Nie : | 


_ SCHEDULE B. 


patie pee por & 
Mt FR a LS, CY 


PROTOCOL. 


The treaty having been signed the British Plenipotenti- 
aries desire to state that they have been considering the 
position which will be created by the immediate commence- 
ment of the fishing season before the treaty can possibly be 
ratified by the Senate of the United States, by the Parliament 
of Canada, and the Legislature of Newfoundland. 


In the absence of such ratification the old conditions which 
have given rise to so much friction and irritation might be 
revived, and might interfere with the unprejudiced consi- 
deration of the treaty by the legislative bodies concerned. 


Under these circumstances, and with the further object of 
affording evidence of their anxious desire to promote good 
feeling and to remove all possible subjects of controversy, 
the British Plenipotentiaries are ready to make the following 
temporary arrangement for a period not exceeding two years, 
in order to afford a modus vivendi pending the ratification of 
the treaty. 


4 


1. For a period not exceeding two years from the present 
date, the privilege of entering the bays and harbors of the 
Atlantic coasts of Canada and of Newfoundland shall be 
granted to United States fishing vessels by annual licenses 
at a fee of $1.50 per ton—for the following purposes :— 


The purchase of bait, ice, seines, lines, and ali other sup- 
plies and outfits ; 


Transhipment of catch and shipping of crews. 


9. If during the continuance of this arrangement, the 
United States should remove the duties on fish, fish-oil, whale 
and seal oil (and their coverings, packages, &c.,), the said 
licenses shall be issued free of charge. 


8. United States fishing vessels entering the bays and 
harbors of the Atlantic coasts of Canada or of Newfoundland 
for any of the four purposes mentioned in Article I of the 
Convention of October 20, 1818, and not remaining therein 
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more than twenty-four hours, shall not be required to enter 
or clear at the Custom house, providing that they do not 
communicate with the shore. | 


4. Forfeiture to be exacted only for the offences of fishing 
or preparing to fish in territorial waters. 


5. This arrangement to take effect as soon as the necessary 
measures can be completed by the colonial authorities. 


J. CHAMBERLAIN. 
L. S. SACKVILLE WeEst. 
CHARLES TUPPER. 


WASHINGTON, 15th February, 1888. 
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